THE BANKING LAW JOURNAL. 


Vol. XX. 


DEVOTED TO 


BANKING, FINANCE AND LAW 


THOMAS B. PATON, 


EDITOR AND PROPRIETOR. 


Published Monthly, at 


27 THAMES STREET NEW YORK. 


Subscriptions, per year - - 
six months - - 


Single numbers - - - 


Advertising Rates on Application. 


Six of the trust com- 
panies in New York City 
have, at the time of this writing, 
withdrawn their connection with the 
New York Clearing House Associa- 
tion, thus indicating their dissatis- 
faction or protest against the new 
rules which require all trust com- 
panies that clear through members, 
to keep in their own vaults after 
June 1, a cash reserve against de- 
posits of 5 per cent, and an ultimate 
reserve of 10 per cent. These com- 
panies are the Union Trust, the 
United States Mortgage and Trust, 
New York Security and Trust, the 
Mercantile Trust, the Continental 
Trust, and the Morton Trust Com- 
pany. 

In our last issue we published an 
article demonstrating from. the pub- 
lished figures that the trust com- 
panies of the city have been keeping 
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an ample cash reserve against de- 
posits but that this reserve was al- 
most wholly kept on deposit with 
the banks, and only a small propor- 
tion retained in the vaults of the 
trust companies—of an average re- 
serve of 17 3-10 per cent., only about 
1 1-10 per cent. being kept on hand 
and over 16 per cent. on deposit in 
the banks—and we questioned the 
wisdom of an attempt upon the 
part of the clearing house to legis- 
late for the trust companies as to 
how much and how they should keep 
their reserves. We have received 
several communications from prom- 
inent financiers in the city to the 
effect that this article correctly de- 
scribes the situation and reaches log- 
icaland true conclusions, One writer, 
who is of national prominence, has 
this to say: ‘‘ Your article seems to 
be a fair and logical statement, but 
I would suggest that discrimination 
should be shown between trust com- 
panies that do a trust business pure 
and simple, and trust companies 
which are such only in name, being 
in all other respects purely commer- 
cial enterprises, their liabilities all 
being immediate, buying and selling 
exchange, and pursuing in all re- 
spects the practice of commercial in- 
stitutions. That the last named 
should be governed by the same 
good rules which govern banks is a 
very different proposition from the 
case where the trust company’s lia- 
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bilities are none of them payable on 
demand, and no other features of 
the commercial banks appear.”’ 

The question which we desire to 
raise is whether the adoption of this 
clearing house rule has not been too 
arbitrary and hasty, without suffi- 
cient deliberation and comparison 
of views with the representatives of 
all interests affected, creating a spirit 
of antagonism between important 
financial interests which might have 
been averted had the subject been 
regulated in a different way. A mat- 
ter of such far-reaching importance, 
affecting so many powerful financial 
institutions, would seem to have 


been a proper one for a joint con- 
ference between representatives of 
the trust companies and of the 
banks, in which both sides might 
have been presented and deliberated 
upon, and a possibie agreement 


reached before the taking of decisive 
action. Instead, the clearing house 
of its own motion, makes a law 
which affects and antagonizes a large 
number of trust companies, causes 
many withdrawals from connection 
with the association, rumors of the 
establishment of a _ rival clearing 
house, efforts to divert deposits from 
the banks by an offer of par collec- 
tions, and a weakening to some ex- 
tent of that unity and solidity of 
financial interest which has enabled 
the banks of the city to stand as 
one, in the past, in periods of depres- 
sion. Before this spirit of antago- 
nism increases or becomes more deep- 
rooted, it would seem best for the 
general welfare if opposing interests 
would meet and confer, and reach, 
if possible, an amicable agreement 
on all disputed points which would 
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satisfy both the banks and the trust 
companies. . 
Days of Grace We observe the legisla- 
in Minnesota. ture of Minnesota has 
abolished days of grace, the law 
taking effect from and after June 
30th. Thus another state evinces its 
progressive spirit in abolishing the 
relic of an antiquated custom, the 
reason for which no longer exists. 
The next progressive step in the de- 
velopment of the law governing com- 
mercial matters will probably be the 
enactment by the Minnesota legisla- 
ture of the Negotiable Instruments 
Law in its entirety. Wisconsin on 
the east, Iowa on the south and 
North Dakota on the northwest of 
the state of Minnesota have each en- 
acted this law, and the surrounding 
sentiment in its favor will soon be 
so great that the obstructionists will 
be compelled to yield to the inevit- 
able. 


Bilis op We notice that the members of 
Lading- the New York Mercantile Ex- 
change have adopted a _ resolution 
favoring a requirement that every 
bill of lading covering butter, cheese, 
eggs and poultry, issued by railroad 
and steamship transportation com- 
panies shall be filled out in ink and 
bear the official stamp and signature 
of the issuing agent. This is a move 
in the right direction. These docu- 
ments are frequently made out with 
lead pencil, carelessly worded and 
often are without the official stamp 
of the issuer, yet they represent 
property values which the country 
banks are called upon to purchase, 
and which merchants of New York 
are daily required to advance large 
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sums upon. Documents of this char- 
acter should have the same care and 
legal certainty of execution as prom- 
issory notes, drafts and other ne- 
gotiable instruments representing 
money, which are negotiated and 
purchased for value. 


stock The laws of the different 
Transfers. states, as established by the 
statutes and decisions, vary as to 
the necessity of a transfer of stock 
on the books of the corporation, in 
order to protect the pledgee or pur- 
chaser from claims upon the stock 
by a creditor of the record owner, 
such as by attachment of the stock, 
by a levy on the corporation, for 
his debts. In some states the trans- 
fer should be made on the books of 
the corporation and if this is not 
done an unrecorded pledgee loses his 


rights to a subsequent attaching 


creditor. In other, and in a grow- 
ing number of states, transfer on the 
books is not necessary, the increas- 
ing policy being to make the trans- 
fer of shares from hand to hand 
as free as possible, and the trans- 
feree or pledgee will take a good 
title by delivery of the stock with 
power of attorney to _ transfer, 
against all claims of creditors or 
subsequent incumbrancers upon the 
stock, although the pledgee will be 
subject to the claim of the cor- 
poration itself for a debt of the share- 
holder under a valid statutory 
lien. 

In this number, we publish a de- 
cision by the Supreme Court of 
Massachusetts which explains the law 
of that state. It was formerly the 
rule in Massachusetts that trans- 
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fers of shares of railroad and manu- 
facturing corporations, and of many 
others, could not be made effectual 
against the rights of subsequent 
attaching creditors, unless recorded 
on the books of the corporation. 
But since a statute which was en- 
acted in 1884, a transfer of stock, 
by way of sale or pledge, by deliv- 
ery and written transfer, without 
recording the transfer on the books 
of the corporation, vests the trans- 
feree withtitle to the stock as against 
a subsequent attaching creditor of 
the stockholder of record. The de- 
cision which we publish in this num- 
ber illustrates the operation of this 
law in detail. We also publish de- 
cisions by the Supreme Courts of 
Kansas and Mississippi which show 
that under thestatutes of both states, 
the stock of a corporation may be 
validly transferred as against an 
attaching creditor of the transfer- 
or, without necessity of formal trans- 
fer on the stock book of the cor- 
poration. 


Conflicting Law There exists in this coun- 

of Checks. try indifferent Statestwo 
conflicting theories as to the effect 
of a check on a bank as an assign- 
ment of the deposit to the man to 
whom the check is made payable, 
or to his indorsee. In New York, and 
in many other states, it has long 
been the rule that a check has no 
effect as an assignment to the payee 
of the money on deposit before it is 
accepted by the bank. The deposit 
—or more correctly speaking, the 
debt of the bank therefor—remains 
the p-operty of the depositor after 
he has given his check. If he chooses 
to stop payment, he may do so, and 
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the bank must follow his instruc- 
tions. If he assigns for the benefit 
of creditors after he has given the 
check, and before it has been certi- 
fied or paid, the assignee takes title 
to the deposit to the exclusion of 
the holder of the check. If his credi- 
tor attaches the deposit while his 
check is outstanding, he, too, ac- 
quires a right thereto, superior to 
that of the checkholder; or if the 
bank, even without good reason, re- 
fuses to pay the check to the holder, 
the latter has no right of action 
against the bank on the check, but 
must look to the depositor alone to 
obtain the money. 

The opposing theory, which has 
long prevailed and still prevails in 
Illinois, andin some of the other states 
in the Middle West, is that the draw- 
ing and delivery of a check, for value, 
operates as an assignment by the 


depositor to the payee of the de- 


posit represented by the check, al- 
though as against the bank, this 
assignment is subject to be defeated 
if it afterwards pays out the amount 
before presentment or notice of the 
check. As a consequence of this 
theory, the depositor, having parted 
with ownership of the money 
ordered by the check to be paid, has 
no right to order the bank to stop 
its payment, and the holder of a 
check which, on presentment, finds 
funds available for its payment, has 
a right of action against the bank 
upon refusal. 

The first stated theory is destined, 
ultimately, to prevail, for it is the 
theory adopted by the Negotiable 
Instruments Law and is now the law 
in, by far, the larger number of the 
states, but in states, like Illinois, 
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where the Negotiable Instrumen(s 
Law has not, as yet, been adopted, 
the rule that a check is an assign- 
ment still prevails and, until changed, 
constitutes one obstacle to the wni- 
versal and harmonious application 
of the law governing check tran- 
sactions throughout the entire coun- 
try. 

Growing out of this theory, a new 
question has just arisen and been 
passed upon by the Federal Circuit 
Court of Appeals in the Seventh 
Circuit. The First National Bank 
of Chicago numbered among its de- 
positors the First National Bank of 
Niles, Michigan, which on March 9th, 
1901 was placed in the hands of a 
receiver. At this time there were 
outstanding in the hands of bona 
fide holders 27 checks, aggregating 
$5,792.21, which had been drawn 
and issued by the Niles bank on the 
Chicago bank, in the regular course 
of business, prior to March 9th. 
Under the law of Illinois, these checks 
operated as assignments of the de- 
posit when they were given, to their 
respective payees, over which the 
drawer bank had no further control; 
and the Chicago bank, having suffi- 
cient funds on hand when these 
checks were presented, and having 
investigated the bona fides of each 
of the holders, paid them, notwith- 
standing at the time of payment the 
Niles bank was in the hands of a 
receiver and that official had notified 
the Chicago bank not to pay any 
drafts or checks issued by the Niles 
bank before his appointment. 

The question involved in the case 
was whether the Chicago bank had 
a right to pay these checks, under 
the circumstances, or whether it was. 
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liable to the receiver for the amount 
paid. The Circuit Court of Appeals 
holds the bank liable.* While under 
the Illinois law, a check is an as- 
signment, under the federal law it is 
not, and the court says: ‘It is 
clear that as against the receiver, 
executing his trust, the federal law 
aloneis applicable. In sucha case the 
federal trust must be administered 
according to mandate of federal law. 
The moment the Niles bank went 
into the hands of the receiver, the 
federal law became the law of the 
distribution of its assets. Inno other 
way could there be unity of admin- 
istration and a carrying out of the 
federal mandate of equality. All this, 
the Chicago bank is bound to have 
known, and the rule for distribution 
prescribed, the Chicago bank was 
bound to observe. That the Illinois 


law on the subject of checks and 


drafts, and their effect as assign- 
ments at law, was different, is no 
excuse; for, in the winding up of 
national banks by the federal au- 
thorities, the Illinois law cannot be 
allowed to displace the federal law 
looking to a ratable distribution 
among the creditors.”’ 

If this view is correct, then here- 
after in Illinois and other states where 
a check constitutes an assignment, 
and the depositor fails, leaving checks 
outstanding, a distinction would seem 
to be necessary between depositors 
which are national banks, and other 
depositors. If an ordinary depositor 
fails, or makes an assignment under 
the laws of the state, his right to the 
deposit is inferior to that of bona 
fide holders of outstanding checks; 
if on the other hand a national bank 


* See case, page 307, this number. 
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depositor fails, the rights of the re- 
ceiver are held superior. 

But, unless our reasoning powers 
are defective, the conclusion of the 
Circuit Court is all wrong. When the 
Niles bank issued its checks, payable 
in Illinois, they constituted at that 
time assignments to the respective 
payees, and when the receiver was 
later appointed, charged with the 
distribution of its assets under fed- 
eral law, the deposit represented by 
these checks did not constitute assets 
of the Niles bank—it had already 
been assigned and title parted with. 

The payment of these checks did 
not violate the federal mandate of 
equality, or displace the federal law 
providing for a ratable distribution 
of the bank’s assets among its credi- 
tors, for these deposits were no 
longer assets; and the receiver had 
no more right to them than he would 
to a piece of real estate in the city 
of Chicago which the Niles bank had 
taken as security for a pre-existing 
debt and which it had deeded away, 
for full value, a day or two before 
its failure. — 

Effect of It is a general rule of law 
Crediting that payment of a check in 
# Check. cash by the bank on which 
it is drawn to a bona fide holder, is 
a finality; if the check happens to 
be an overdraft, and the bank has 
made a mistake in paying it, this 
affords no reason for permitting a 
recovery of the money from the per- 
son who has received payment. Where, 
instead of paying cash, credit of the 
amount of the check drawn on it is 
made in the pass-book of another 
depositor, many courts hold this 
credit is equivalent to a cash pay- 





284. THE BANKING 


ment and cannot berevoked without 
the depositor’s consent. A case illus- 
trating this has recently been de- 
cided by the Supreme Court of Penn- 
sylvania and will be found published 
in this number. A bank had two 
depositors. One of them gave two 
checks to the other who deposited 
them in the same bank and received 
credit in his pass-book. At this time, 
the depositor giving the checks had 
an apparent balance to his credit, 
but this was made up of worthless 
checks which he had himself deposited 
and which shortly afterwards came 
back unpaid. By reason of this, his 
own checks became “ no good” and 
the bank charged off the credit given 
to the other depositor. The court 


holds the bank had no right to do 
this without the consent of the de- 
positor, and this consent, not hav- 
ing been established, the bank is held 


liable to him for the amount of the 
worthless checks for which it gave 
him credit. The court says: ‘‘ When 
the bank gave to Bryan, one of its 
depositors,credit on his pass-beok for 
the two checks drawn on it by an- 
other of its depositors, having on its 
books ample funds to pay them, such 
credit was equivalent to a payment 
to Bryan in cash of the amount of 
thechecks. Thishas never been ques- 
tioned with us from the time it was 
first decided in Levy v. Bank of the 
U. S. 4 Dall., 234, and it cannot be 
pretended that, if an actual cash 
payment had been made to Bryan 
by the bank, there could be a recovery 
back from him if unwilling to payit.”’ 

The checks which were so deposited 
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and credited were unstamped, but 
the court said: “If the bank saw 
fit to pay unstamped checks, thie 
Act of Congress never intended that 
it could say the checks had not been 
paid and that the money represented 
by them was still in its hands, be- 
cause the checks had not been stamp- 
ed;’’ and it also refused to permit 
the bank to prove that the checks 
were given by the one depositor to 
the other in a gambling transaction, 
saying: ‘‘ Even the ordinary gambler 
is not required to get the permission 
of the bank with which he keeps his 
account to withdraw his money to 
pay his gambling debts, regarded by 
him, as a rule, as obligations upon 
him.”’ 

The general rule of law involved 
in this case that a credit by a bank 
of a check of its own depositor, as 
a deposit,in the pass-book of another 
depositor, is equivalent to a cash 
payment, is one wor hy the attention 
and reflection of receiving tellers of 
our large banks. Many checks on 
the institution are received at the 
receiving teller’s window from an- 
other depositor, and credit given, 
which might either be overdrafts or 
be drawn upon accounts, which like 
the one in the present case, were only 
apparently good, and if this rule of 
law is to be given its logical appli- 
cation, all such checks cannot be 
charged back, unless the depositor 
consents, but are payments by the 
bank of its own money, with its only 
right of redress against the irrespon- 
sible depositor who has drawn such 
worthless checks. 
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Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 
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Utah, July 1, 1899 
Arizona, Sept. 1, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January I, 1903 


Idaho, May 1, 1903 


Commenced in June 1899 number 


NoTe.—As enacted in New York, the Nego- 
t able Instruments Law is divided into nineteen 
articles as follows: 


. General Provisions (Sections 1—17) 
. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o) 
. Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
. Presentment for payment (130—148 
3. Notice of dishonor (160—189) 
. Discharge (200—206) 
. Bills of exchange (210—215) 
. Acceptance (220—230) 
2. Presentment for acceptance (240-- 248) 
3. Protest (260—268) 
. Acceptance for honor (280-- 290) 
5. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320—325) 
3. Notes given for patent rights (330—332) 
. Laws repealed; when takes effect (340-341) 
he provisions of the law naturally fall under 
four general classifications: 
a. General Provisions. 
b Negotiable Instruments in Generai. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 


The text of the law is the same in all the 
States (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XIV. 


PROTEST OF BILLS OF EXCHANGE (Continued). 


We have already considered in what 
cases protest is necessary; and how, 
by whom, when and where it must 
be made. The next section relates 
to double protest. 


Sec. 265. Protest both for non- 
acceptance and non-payment. A bill 
which has been protested for non- 
acceptance may be subsequently pro- 
tested for non-payment. 


We have already seen (section 
248) that where a bill is dishonored 
by non-acceptance, an immediate 
right of recourse against the draw- 
ers and indorsers accrues to the 
holder and no presentment for pay- 
ment is necessary. But while the 
act does not require, it permits a 
subsequent protest for non-payment 
at maturity after protest for non- 
acceptance. Differing from the law 
in this country and England, as 
evidenced by the Negotiable Instru- 
ments Law and the Bills of Exchange 
Act, in some of the Continental 
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countries no right of action arises 
upon the non-acceptance of a_ bill; 
the holder can demand security from 
antecedent parties, but he is bound 
to re-present the bill at maturity. 
If a bill was drawn and indorsed in 
one of these countries upon parties 
in the United States and dishonored 
by non-acceptance, it might be a 
question whether the law in the 
United States that protest for non- 
acceptance gives the holder an im- 
mediate right of recourse against 
drawers and indorsers, would be re- 
cognized abroad, and the safer 
method might be to re-present the 
bill for payment at maturity and 
protest it again for non-payment. 
This, we see, is permitted by the 
Negotiable Instruments Law. 

Sec. 266. Protest before maturity 
where acceptor insolvent. Where the 
acceptor has been adjudged a bank- 
rupt or an insolvent or has made an 
assignment for the benefit of credi- 
tors before the bill matures, the 
holder may cause the bill to be pro- 
tested for better security against the 
drawer and indorsers. 

This section relates to the case of 
an accepted bill where an acceptor 
has become bankrupt, or insolvent, 
or assigns, before the time for pay- 
ment arrives. Under such circum- 
stances the holder is not bound to 
protest the bill for better security 
and his neglect so to do will not 
affect his remedy against any prior 
party; but he may protest the bill 
for better security, as provided by 
section 266. Concerning such protest 
Mr.Chitty (Chitty on Bills 385) says: 

‘‘Thecustom of merchants is stated 
to be that if the drawee of a bill of 
exchange absconds before the day 
when the bill is due, the holder may 
protest it in order to have better se- 
curity for the payment, and should 
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give notice to the drawer and in- 
dorsers of the absconding of tie 
drawee; and if the acceptor of a for- 
eign bill becomes bankrupt before it 
is due, it seems that the holder may 
also, in such case, protest for better 
security; but the acceptor is not, on 
account of the bankruptcy of the 
drawer, compellable to give this 
security. A neglect to make this 
protest will not affect the holder’s 
remedy against the drawer and in- 
dorsers; and its principal use ap- 
pears to be that, by giving notice 
to the drawers and indorsers of the 
situation of the acceptor, by which 
it has become improbable that pay- 
ment will be made, they are enabled 
by other means to provide for the 
payment of the bill when due and 
thereby prevent the loss of reex- 
change etc. occasioned by the re- 
turn of the bill, It may be recol- 
lected that, though the drawer or 
indorsers refuse to give better se- 
curity, the holder must, neverthe- 
less, wait till the bill be due before 
he can sue either of those parties.” 
In some of the Continental coun- 
tries, as in Germany, when the ac- 
ceptor fails before the bill has mat- 
ured, security can be demanded of 
the drawer and indorsers; but the 
English and American law provides 
no such remedy, and the only effect 
of the protest for better security, 
aside from the giving of notice to 
the drawers and indorsers, thus en- 
abling them to make other pro- 
vision for payment, is that the bill, 
with the consent of the holder, may, 
after such protest, be accepted for 
honor. Section 280 provides that 
where a bill of exchange has been 
protested for dishonor by non-ac- 
ceptance or protested for better se- 
curity, and is not overdue, any per- 
son not being a party already liable 
thereon, may, with the consent of 
the holder, intervene and accept the 
bill supra protest for honor, etc. 
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Sec. 267. When protest dispensed 
with. Protest is dispensed with by 
any circumstances which would dis- 
pense with notice of dishonor. Delay 
in noting or protesting is excused 
when delay is caused by circumstan- 
ces beyond the control of the holder 
and not imputable to his default, 
misconduct or negligence. When the 
cause of delay ceases to operate, the 
bill must be noted or protested with 
reasonable diligence. 


We have already considered the 
circumstances which will dispense with 
notice of dishonor. Protest is dis- 
pensed with by the same circum- 
stances. In Legge v. Thorpe, 12 
East, 171, an action was brought 
by the indorsee of a foreign bill of 
exchange against the drawer, which 
was refused acceptance. The ques- 
tion was whether the drawer could 
protect himself against the payment 
for want of protest. It appeared 
that the drawer had no effects in the 
drawee’s hands as would entitle him 
to draw, nor had he taken means 
to furnish him with any; it was a 
case, therefore, where if the bill had 
been an inland one, notice of dis- 
honor was not necessary to bind him. 
It was held the same reason operated 
todispense with protest, where instru- 
ment was a foreign bill of exchange. 

Protest is, of course, dispensed with 
where it is waived. The student will 
recall section 182, incorporated in 
the chapter on notice of dishonor, 
which provides that ‘‘a waiver of 
protest, whether in the case of a 
foreign bill of exchange or other ne- 
gotiable instrument, is deemed to be 
awaiver notonly of a formal protest, 
but also of presentment and notice 
of dishonor.” 

A promise by the drawer to pay, 
after the bill or note becomes due 
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and has been dishonored, will dis- 
pense with proof of notice of dishonor 
and of protest, as it will amount to 
an admission on his part that the 
holder had a right to resort to him 
upon the bill. See on this point, 
Campbell v. Webster 15 L. J.C. P. 4. 

With reference to a delayed pro. 
test, the provision that delay in 
noting or protesting is excused when 
delay is caused by circumstances 
beyond the control of the holder and 
not imputable to his default, mis- 
conduct or negligence, and that when 
the cause of delay ceases to operate 
the bill must be noted or protested with 
reasonable diligence, is similar to 
the provision of section 184 which 
uses the same language with refer- 
ence to delay in giving notice of dis- 
honor. The same _ circumstances, 
therefore, which excuse delay in the 
one, excuse it in the other. 


Sec. 268. Protest where bill is lost 
etc. Where a bill is lost or destroyed 
or is wrongly detained from the per- 
son entitled to hold it, protest may 
be made on a copy or written par- 
ticulars thereof. 


The loss or destruction of a bill 
does not excuse demand, protest or 
notice, for the contract of the par- 
ties remains the same, but in such 
event the law permits a copy to be 
used in place of the original, and de- 
mand, protest and notice upon the 
copy will be just as effectual as if 
made or given upon the original 
itself. The act also provides that 
protest may be made upon written 
particulars ofa bill, where the original 
is lost, destroyed or wrongly detained. 

In the early case of Dehers v. Har- 
riot, 1 Shower, 159, the question 
was argued whether a protest could 
he made upon a copy of a bill of 
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exchange, where the original had been 
lost. Twenty merchants attested 
their customs to be that in such a 
case of necessity, where another bill 
could not be obtained from the 
drawer and the original was casu- 
ally lost in carriage, a protest 
might be upon the copy, especially 
where the refusal of payment was 
not for want of the original bill, 
but merely for another cause, so that 
the party who was to pay did not 
insist on the original bill being de- 
livered to him. The merchants 
agreed that if a bill were lost, and 
the drawer might be resorted to for 
a new bill, then no protest could be 
upon a copy; but where a bill was 
lost, and no new one could be had, 
and the party did not insist to have 
the original bill but refused payment 
for another reason, there such pro- 
test made upon the copy for non- 
payment was good. The decision in 
this case was that if a bill of ex- 
change be lost, and a new bill can- 
not be had from the drawer, the 
protest may be made upon a copy. 

In the case of Hinsdale v. Miles, 
5 Conn: 331, the action was against 
the indorser of a promissory note. 
In support of his case the plaintiff 
offered, and the judge admitted, the 
testimony of a notary that at the 
time of maturity of the note and at 
the place where it was payable, he 
presented a copy of the note, de- 
manded payment and gave notice 
of non-payment to the defendant; 
also evidence that the note was lost 
at the time of its maturity. Defend- 
ant asked a new trial on the ground 
that this testimony should not have 
been admitted against him; but the 
court held that demand of payment 
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of a lost note, on presentment of a 
copy, was sufficient. 

Section 268 shows what the law 
now is upon the subject. There is 
now no condition attached to the 
validity of demand and protest upon 
a copy, as held in the early case of 
Dehers v. Harriot, that a new bill 
cannot be obtained from the drawer. 
Protest upon a copy or upon writ- 
ten particulars is valid in every case 
where the bill is lost, or destroyed, 
or wrongly detained from the person 
entitled to hold it. 

Sometimes the drawee to whom a 
bill is presented for acceptance will 
himself destroy the bill or retain it 
and refuse to return to the holder. 
In this case there is no necessity 
for protest for non-acceptance, as 
such an act on the part of the 
drawee will constitute an accep- 
tance. The provision of section 225 
will be recalled that where a drawee 
to whom a bill has been delivered 
for acceptance, destroys the same, 
or refuses within twenty-four hours 
after such delivery, or within such 
other period as the holder may allow, 
to return the bill accepted or non- 
accepted to the holder, he will be 
deemed to have accepted the same. 
This provision, however, relates to 
acceptance only. If the acceptor of 
a bill to whom it was _ presented 
for payment should destroy it, then 
the provision of sec. 268 authorizing 
protest upon a copy would operate. 

The question of the respective rights 
of the owner of a lost bill or note 
and of a bona fide purchaser, where 
the instrument, when lost, was in 


condition permitting its negotiation, 
is of course a separate one. 
To be Continued, 
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One of the unsettled questions in 
the law is the point of time, after 
its date, at which a check is pre- 
sumed to be overdue so that a pur 
chaser, thereafter acquiring it, takes 
it subject to the equities of the drawer, 
where any exist. This is an impor- 
tant practical question which con- 
fronts every one to whom a_ check 
is tendered for value, by way of 
negotiation. If a bill of exchange 
or promissory note, payable at a 
fixed period after date, is tendered 
by the holder to another the day 
after its maturity, the prospective 
purchaser knows at once that it is 
am overdue instrument and that he 
can take no better enforceable right 
thereto than the one who seeks to 
negotiate it; but where the instru- 
ment is acheck, which is payable on 
demand, is the period a week, a 
month, or a year after its date, dur- 
ing which it will not be deemed stale, 
or discredited or dishonored, but may 
besafely taken free from the drawer’s 
possible equities agairst the payee? 

The period of reasonable time with- 
in which a check must be presented 
for payment to preserve the holder's 
recourse against the drawer, or the 
indorser, does not measure the _per- 
iod of reasonable time for its nego- 
tiation. The period for presentment 
has been definitely fixed by the courts 
in numerous cases, namely, if the 
check is delivered in the place where 
the bank is located, it must be pre- 
sented not later than the day fol- 
lowing delivery; if upon a bank in 
another place, it must be mailed not 
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later than the day following deliv- 
ery to an agent at the place of pay- 
ment, who must make presentment 
not later than the day following 
that upon which he receives it. If 
not presented within the period of 
reasonable time thus fixed, indors- 
er’s are absolutely discharged, but 
the drawer remains liable, unless the 
bank fails, and then he is discharged 
to the extent only of the loss which 
he suffers by reason of the delayed 
presentment, 

Where the drawer has no defense 
against the check, he is liable for the 
full amount, assuming the bank re- 
mains solvent, notwithstanding a 
delay of presentment, for the full 
period of the statute of limitations; 
but where the drawer of the check 
has been defrauded by the payee, or 
has any other good defense to its 
payment and countermands the 
check before its presentment to the 
bank, the as yet unsettled question 
is the length of time after its date 
during which the check can be nego- 
tiated and acquired by a purchaser 
for value with the right to enforce 
payment from the drawer free from 
his defense against the payee. 

A brief reference to the course of 
judicial decision and text-book theor- 
izing on this question will be in- 
structive: 

The view originally taken by the 
English courts was that a bank 
check was due immediately; that it 
was not intended for circulation but 
should be at once presented for pay- 
ment not later than the day follow- 
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ing delivery; hence if it was nego- 
tiated after that period, it was a 
negotiation when overdue and fell 
under the rule that the fact that an 
instrument is overdue, is alone such 
a suspicious circumstance, and the 
negotiation so out of the common 
course of dealing, that the party 
receiving it takes it on the credit 
of the person giving it to him and 
is subject to the same defense as 
might have been made against the 
previous holder. 

This rule was applied by the Court 
of King’s Bench in the year 1825 
in the case of Down v. Halling, 4 
B. & C. 330. A check dated Nov- 
ember 16, 1824, for fifty pounds, pay- 
able to bearer, was lost by the 
owner and six days later was nego- 
tiated by a woman of respectable 
appearance to a shopkeeper in pay- 
ment of certain articles purchased, 
she receiving the balance in cash. 
The shopkeeper having received pay- 
ment of the check from the bank, 
was held liable, at the suit of the 
owner, to refund the money to him, 
on the theory that he had taken a 
check after it was due, which should 
have excited his suspicion, and he 
took no better title than the person 
from whom he received it. 
J., said: ‘‘A check is intended for 
immediate payment, not for circula- 
tion. It is the duty of the person 
who receives it to present it for pay- 
ment on the same or the following 
day; a check drawn on the 16th 
ought in due course to be presented 
on the 17th, and where the defend- 
ant took it on the 22nd, it was just 
like the case of a bill taken after it 
is due, and the party taking it has 
no better title than the person from 
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whom he took it and cannot recover 
upon it.” 

In an earlier case, Boehm v. Ster- 
ling, 3 Term Rep. 422 (year 1797) 
the drawers of a bank check issued 
it nine months after it bore date 
upon a consideration which after- 
wards failed as to the payee. They 
were held obliged to pay it to a 
holder taking from the payee for a 
valuable consideration,notwithstand- 
ing the general rule that a person 
receiving a negotiable instrument 
after it is due is deemed to have 
taken it upon the credit of the per- 
son from whom he received it and 
subject to the same equities as_be- 
tween him and the party sued on 
such instrument. But this case was 
decided on its special circumstances, 
the court saying: The drawers “after 
having perplexed the world with the 
confusion of dates occasioned by 
their own act, now have the audacity 
to say in a court of justice that be- 
cause payment was not demanded 
by the plaintiffs nine months before 
it was issued by themselves, pay- 
ment of the bill cannot be enforced 
atall. This is too gross a fraud to 
be practiced on plaintiffs who are 
bona fide holders;”’ therefore, the 
court said that in this case, the 
particular circumstances took it out 
of the general rule that an instru- 
ment taken when overdue is subject 
to equities, which rule, however, 
would obtain in all other cases; but 
to determine that the plaintiffs can- 
not recover in the present case 
would be to permit the defendants 
to practice a gross fraud. 

But the rule that a check was to 
be deemed overdue, and the subject 
of suspicion, if negotiated later than 
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the day on which it should be pre- 
sented for payment—the day follow- 
ing its issue—applied in Down v. 
Halling, was not long allowed to pre- 
vail. Four years later, in 1829, in 
Rothschild v. Carney (9 B. & C. 
388) the same court took a different 
view. A depositor, by means of fraud, 
was induced to give two checks 
amounting to 41330. Six days after 
the date of the checks, they were 
cashed by a firm of wine merchants 
for the holder (who had not given 
value for them), and on the same 
day collected of the bank. The de- 
positor sued the wine merchants to 
recover back the money. He admit- 
ted that they had acted bona fide, 
but contended they had acted care- 
lessly in taking the checks, and as the 
instruments were six days old he 
claimed they were overdue when re- 
ceived, hence subject to equities. The 
changed judicial view taken in this 
case wasthis: It cannot be laid down, 
as matter of law, that a party tak- 
ing acheck after any fixed time from 
its date, does so at his peril; there- 
fore, the mere fact that checks were 
taken six days after their date, from 
a person who had not given value for 
them, did not entitle the drawer toa 
verdict. It was but a circumstance 
to be taken into consideration by the 
jury in determining whether defend- 
ants had taken the checks under cir- 
cumstances which ought to have ex- 
cited the suspicions of a prudent man. 
Answering the contention that, as 
matter of law, a party taking a check 
overdue, has it with the same title 
and no other asthe personfrom whom 
he receives it, the court said: ‘‘Al- 
though the rule of law certainly is so 
with respect to bills of exchange and 


promissory notes, we think it cannot 
be applied to checks.’”’ In this case 
the verdict of the jury, upheld 
by the court, was in favor of the 
wine merchants, that they had not 
taken the checks under circum- 
stances of suspicion and were en- 
titled to retain the money collected 
on them from the bank. . 
This decision abrogated, so to 
speak, the previously established 
judicial rule that a check was over- 
due if outstanding the second day 
after its issue, and if negotiated 
thereafter was, from the fact alone 
of its being overdue, taken subject 
to equities; and it substituted the 
view that there was no fixed time 
after its date, after which a party 
taking a check did so at his peril, 
but this must be determined by the 
question whether, everything consid- 
ered, the check was taken under 
circumstances which ought to excite 
the suspicion of a prudent man. 
This is the present English view as 
may be gathered from the decision 
in 1881 of the London & County 
Banking Co. v. Groome, Law Re- 
ports, 8 Q. B. Division, 228. A check 
for 98 4. dated August 21, 1880 
directing the National Bank to pay 
that sum to A. M. or bearer, was 
handed by the drawer to one C under 
circumstances which, if C had been 
suing on it, would have been an an- 
swer to his claim. In fraud of the 
drawer, C on the 29th paid it into 
his account with the London & 
County Banking Co., who, upon 
the presentment and dishonor of the 
check on the same or the following 
day, sued the drawer for the amount. 
There was nu evidence of the ab- 
sence of bona fides on the part of 
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the plaintiffs or that they had 
notice of the alleged fraud of C. 
The drawer contended that as the 
plaintiffs took the check eight days 
after its date, the court was bound 
to rule that this circumstance alone 
was sufficient to entitle him to the 
benefit of the well established rule 
of law, as applicable to overdue 
bills of exchange and promissory 
notes, that those who take them, 
take them at their peril, and stand 
in no better position than those 
from whom they take them as to 
any equities between the latter and 
the acceptor or maker attaching 
to the instrument; and for au- 
thority be cited Down v. Halling. 
The plaintiffs denied the existence of 
any such rule of law and relied upon 
the subsequent case of Rothschild v. 
Carney. 

The plaintiffs had judgment, the 
discussion of the law and reasoning 
of Field J. being as follows: 

That the holder of an overdue bill 
or note payable at a fixed date (ap- 
pearing of course upon it) is in the 
position suggested, is established be- 
yond all doubt; and the reason of 
the rule is that, inasmuch as_ these 
instruments are usually current only 
during the period before they be- 
come payable, and their negotiation 
after that period is out of the usual 
and ordinary course of dealing, that 
circumstance is sufficient of itself, to 
excite so much suspicion that, as a 
rule of law, the indorsee must take 
it on the credit of and can stand in 
no better position than the indorser. 
But, with regard to checks, no such 
rule has been laid down; Down v. 
Halling, not amounting to any such 
decision, and there is more than one 


case in which that proposition has 
been denied or doubted. Of course, 
even with regard to checks, there is 
no doubt that in the ordinary course 
of business they are intended almost 
as cash, and for early if not prompt 
payment; and it is well-known law 
that, as between maker and payee, 
although there is no absolute duty 
to present a check promptly, that 
duty exists to such an extent that 
exact rules have been laid down be- 
yond which the payee may not de- 
lay presentment, if he wish to avoid 
the consequence of any damage 
caused to the maker by the insol- 
vency of the drawee, or otherwise; 
and having regard to this duty, 
looking to the pecular circumstances 
of Down v. Halling and the manner 
in which the matter was there treated, 
there is 10 such conflict between that 
case and Rothschild v. Carney as 
has been supposed. 

The court then explains away 
Down v. Halling saying that when 
it was decided, negligence of one who 
took an instrument fixed him with 
the defective title uf the party pas- 
sing it, which is no longer law; and 
Down v. Halling was really decided 
on the theory that the plaintiff 
negligently took the check, and not 
on the proposition stated by Bay- 
ley J. that “if a check is taken 
after due, the party taking it can 
have no better title than the per- 
son from whom he took it;”’ and 
it said, that the true result of Down 
v. Halling is that the court decided 
the case rather upon the peculiar 
facts than as intending to lay down 
any strict rule of law; and upon 
this view, Down v. Halling may be 
reconciled with Rothschild v. Carney. 
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The court then held that the real 
question for the jury was whether 
the check in the case before it was 
taken by the plaintiffs under such 
circumstances as ought to haveexcited 
their suspicion, the lapse of eight 
days being, although not conclusive, 
a circumstance to be taken into 
consideration by them in coming 
to a conclusion on that question. 

We see, therefore, the English rule 
upon the question under discussion 
to be, as before stated; there is no 
precise period of time, after its date, 
fixed by the law, negotiation of a 
check after which charges the pur- 
chaser with the defective title of the 
prior holder; but this must be deter- 
mined by the question whether the 
check was taken under circumstances 
which ought to excite the suspicion 
of aprudent man; and the time which 
has elapsed, since its date, before its 
negotiation, isacircumstance, though 
not aconclusive one, to be consid- 
ered in determing that question. 

In this country, the question under 
discussion has arisen in several cases 
which we will now briefly examine. 

In 1852 the case of Lancaster 
Bank v. Woodward came before the 
Supreme Court of Pennsylvania (18 
Pa. St. 357). On December 14, 
1848 a check for $600 on the Lan- 
caster Bank was drawn, made pay- 
able January 14, 1849. On Satur- 
day January 13, 1849 the drawer 
sent a messenger with $600 to the 
payee with directions to bring the 
check back. The messenger paid 
the money but the payee said he 
had left the check at home. The 
check was never delivered to the 
drawer but was deposited in a bank 
a year later, January 16, 1850, for 
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collection. It was paid by the 
drawee on the 19th. The drawer 
had only $13.86 to his credit at this 
time and when it fell due he had 
about a like amount in the bank. 
The Lancaster Bank did not notify 
the drawer of the payment until 
July 22, 1850. The court charged 
the jury that the bank departed 
from its duty in paying the over- 
draft; that the check was too old; 
that it was originally drawn out of 
the usual form, was long overdue, 
presented in a manner to cause sus- 
picion and put the bank on its 
guard, and if the loss must fall on 
one of two innocent persons, the 
bank which paid the money in a 
manner not customary with banks 
must lose it. The Supreme Court, 
in affirming the judgment that the 
bank could not charge the drawer 
with this check, said: 

“Checks are no doubt often neg- 
ligently retained and presented long 
after they should be; but when a 
bank sees that a customer has ap- 
pointed a day in his check for pay- 
ment, and that day has long since 
passed, and that no funds have been 
deposited to meet it, the bank must 
be held to the rule in regard to 
other overdue paper and to be pre- 
sumed to have taken it on the credit 
of the indorser. These circumstances 
are sufficient to put the bank on 
inquiry and therefore they are not 
to be regarded as innocent indorsees 
without notice * * * True in 
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Rothschild v. Carney it was left to 
the jury to determine whether the 
defendants had taken a check six 
days old under circumstances which 
ought to have excited the suspicions 
In Byles on Bills, 


of prudent men. 
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page 175, it is laid down on the 
authority of a great number of Eng- 
lish cases that bills and notes and 
checks payable on demand must be 
presented within a reasonable time; 
and that what is a reasonable time 
seems to be a question of law. Other 
authorities treat it as a question of 
fact and this is perhaps the better 
opinion in ordinary cases, but the 
delay in this case was so great and 
the conduct of the bank was so 
grossly negligent in paying a check sc 
long overdue, without deposit of the 
drawer and without inquiry, that 
we think the learned judge was en- 
tirely right in giving the jury the 
instructions he did.” 

This case, we see, involved payment 
of a check long after its date, rather 
than purchase of it by an indorsee, 
and the check differed from an ordi- 
nary check, being made payable ata 
future date. The decision is instruc- 
tive as showing that a bank which 
pays an overdraft a year after its 
date, or rather the date on which it 
is made payable, without inquiry, is 
so negligent as to be chargeable with 
the amount where the holder is not 
entitled to payment as against the 
drawer; but it does not aid us in 
the determination of the general ques- 
tion, whatis the time limit for negotia- 
tion of an ordinary check so as to 
charge the purchaser with equities 
of the drawer against the payee ? 

In 1866 the Supreme Court of New 
Jersey in Skillman v. Titus, 32 N. J. 
Law 96 held that where an ordinary 
bank check drawn payable to A. B. 
or bearer is indorsed by the holder 
to a third person for a valuable con- 
sideration and it appears that at 
the time of theindorsement, the word 
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** Mem ”’ was on the face of the check 
and that two and a half years had 
elapsed sinceit was drawn, thecircum- 
stances indicated the check was not 
given in the usual course of business 
and were sufficient to put the indorsee 
on inquiry; and if for want of in- 
quiry he suffers loss, he cannot com- 
plain against the drawer. The court 
said that the provision ‘‘ Mem”? in- 
dicated that the check was not given 
in the usual course of trade. The 
date of the check, too, showed some- 
thing peculiar about it, that it had 
been outstanding two and a half 
years, and that, together with the 
particle ‘‘mem” was sufficient to 
put the indorsee on inquiry. ‘‘ If the 
mere past maturity of a promissory 
note ’’ said the court ‘‘ is notice to 
an indorsee, surely the outstanding, 
for the unusual and unreasonable 
period of two and one half years of 
a common bank check with the let- 
ters ‘mem’ quoted on its face, is 
notice that it was not given in the 
usual course of trade.”’ 

Had the check involved in this case 
been an ordinary form of check, with- 
out the word ‘‘mem”’ on its face, 
then the decision would be a_prece- 
dent that two and a half years is too 
long a time limit for negotiation. 

In 1870 the following case was de- 
cided in lowa. Bank v. Needham 
29 Iowa 249. On December 7, 1868 
a check for $50 was drawn on a 
bank in Wisconsin against sufficient 
funds. In February 1869, thedrawer, 
having settled with the payee for 
the check which had not been pre- 
sented, withdrew all his funds and 
both he and the payee removed from 
the state. On May 6, 1869 the pay- 
ee negotiated this check to the First 
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National Bank of Newton, Iowa. 
The drawer was then doing business 
near the bank and was a customer 
of it. No inquiries were made of him 
as to the correctness of the check. 
The check having been dishonored 
by the Wisconsin bank, the Newton 
bank which had purchased it from 
the payee brought suit against the 
drawer. It recovered in the lower 
court but the Supreme Court of Iowa 
reversed the judgment. It said the 
question for consideration was 
whether a court or jury might, under 
the circumstances, conclude that 
plaintiff took the check subject to 
equities or defenses existing in 
favor ofthe drawer against the payee. 
The rule is recognized, said the court, 
that this check was not due until 
presented at the bank and demand 
of payment there made. This is 
certainly so as to the right of action 
against the drawer, the running of 
the statute of limitations, and the 
like. While for most purposes the 
drawer of such an instrument before 
demand is in a like position with the 
maker of negotiable paper before 
due, it is nevertheless proper, in 
measuring the rights and liabilities 
of the parties, to keep in mind the 
nature of such paper, its object and 
purpose, and the usual course of 
business in connection therewith. 
Remembering these propositions, said 
the court, let us look at the facts. 
Plaintiff purchased this check five 
months after it was drawn. It was 
drawn upon a bank hundreds of miles 
away and by a party doing business 
with plaintiff, who resided in the 


same place, within a few doors, and 
yet of whom no inquiries were made. 
The drawer and payee both resided 
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in the place where the check was 
drawn and where the drawee trans- 
acted business and where it was to 
be paid, and left for their new homes 
and there settled months before its 
negotiation. Though before present- 
ment the check would not, techni- 
cally, be due (as heretofore explained ) 
yet a party may take it under such 
circumstances as that it must be 
legitimately treated as a stale de- 
mand, he acquiring no higher title 
than that of the payee, and subject 
to like equities. If thus stale, the 
defense of payment would certainly 
be good, for nothing could more 
necessarily control, qualify or ex- 
tinguish the right to recover thereon. 

In this case, we see, a negotiation 
of a check five months after its date 
was held to subject the purchaser to 
equities of the drawer against the 
payee, but in addition to the fact 
of the period of time during which 
the check was outstanding, there 
were the other circumstances calcu- 
lated to arouse inquiry, that the 
check was drawn on a bank at a 
considerable distance and that the 
drawer and payee were both cus. 
tomers of the bank to whom the 
payee negotiated the check. 

In 1877 the case of Cowing v. 
Aitman, 71 N. Y. 435, came before 
the New York Court of Appeals. A 
check was dated March 8, 1871, 
drawn by Altman, payable to Hol- 
brook and indorsed by him. Alt- 
man, the drawer, gave the check to 
Bowen the day of its date, under an 
agreement that it was to be held 
by Bowen for safe keeping and de- 
livered to Holbrook only when he 
was discharged in bankruptcy. Bowen 
held the check until May 2, 1872 








and then delivered it to Clark upon 
Holbrook’s order. Clark the same 
day negotiated it to the Marine 
Bank of Buffalo. The check was 
protested May 3, 1872 and subse- 
quent to protest it was transferred 
to Cowing, the plaintiff. The check 
was void in the hands of the payee 
because of illegality of consideration. 
In a suit by plaintiff against the 
drawer, the court directed a verdict 
for defendant. This judgment is re. 
versed by the Court of Appeals. 
The court held that the Marine 
Bank was a holder for value with- 
out notice of the illegality and that 
plaintiff took the rights of that 
bank. Answering the contention 
that the check was dishonored when 
it passed to the bank because it was 
dated March 8, 1871, about four- 
teen months before the date the 
bank received it, the court said: 
“That such a lapse of time be- 
tween the date and the transfer of 
the check affords a just presumption 
of dishonor cannot, we think, be 
doubted. The date of a note or 
check is prima facie evidence of the 
time it was made and its inception. 
And a check found in the hands of 
the payee or other person fourteen 
months after its date, in the ab- 
sence of explanation, must be deemed 
to be discredited. It would not neces- 
sarily be implied, from the mere 
lapse of time, that a check has been 
dishonored in fact; that is, that it 
had been presented and that pay- 
ment had been refused, or that it 
Was Overdue in a strict sense. Usu- 
ally no time of payment is expressed. 
It is payable presently, but the 
holder must in general demand pay- 
ment of the drawee before he can 
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sue the drawer and the statute of 
limitations runs from that time. 
But the retention of a check by the 
holder for a considerable time, with- 
out presentment, where no defense 
exists to it is unusual and this cir- 
cumstance is sufficient to put a party 
taking it upon inquiry, and a check 
dated, as in this case, several months 
before its transfer, and which might 
have been presented at or soon after 
its date will, in the absence of expla- 
nation, be treated as overdue and 
dishonored whether it has actually 
been presented or not, so as to let 
in defenses existing between the 
drawer and payee.’ But in this 
case, the court showed, the check 
had no inception until it was deliv- 
ered and it was not delivered at the 
time of its date. The case was with- 
in the principle of Boehm v. Sterling. 
While the check was made on the 
day it bore date, it was not deliv- 
ered by the agent of the drawer 
until May 2, 1872. When the bank 
took it, it appeared to be overdue 
and the bank took the risk of the 
apparent fact being the real fact; 
but when it turned out that it was 
issued on the day it was negotiated, 
the bank was in no worse position 
than if it had first inquired and been 
informed of the date of its issue. 
The bank was, therefore, a holder 
without notice and plaintiff was en- 
titled to recover. 

In this case we see a period of 
fourteen months, declared to be so 
long as to presumptively discredit 
an outstanding check and the lapse 
of that time is sufficient to put a 
purchaser taking it upon inquiry 
and subject him to equities between 
drawer and payee. But under the 
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facts shown, the check in question 
had not been outstanding fourteen 
months, but was negotiated the 
same day it was issued, although it 
had been drawn and dated fourteen 
months before, so that the purchaser 
took a good title free from defense. 

In 1887 the case of Bull v. Bank 
of Kasson was decided by the Su- 
preme Court of United States (123 
U. S. 105). On October 15, 1881 a 
Minnesota bank issued its drafts or 
checks on its New York correspon- 
dent to the order of a payee named 
who immediately indorsed them to 
one E at Kasson. E the following 
day absconded, carrying the drafts 
with him On March 24, 1882 at 
Quincy, Illinois, E negotiated the 
drafts to one Bull, for value, who 
immediately presented them for pay- 
ment, which was refused. Bull sued 
the drawer. The question for decis- 
ion was whether the drafts were to 
be regarded as overdue and dishon- 
ored paper at the time they were 
presented by Bull to the drawee for 
payment and payment refused, so as 
to admit a defense good against E. 
Upon this question the Circuit and 
District judges were divided in opin- 
ion and the case was certified to the 
Supreme Court of the United States 
That court, citing the rule of law 
that a bank check is not due until 
payment is demanded and the stat- 
ute of limitations runs only from 
that time, said that the drawer was 
in no way injured or prejudiced in 
his rights by the delay of E to pre- 
sent the checks. The funds against 
which they were drawn remained un- 
disturbed in the hands of the drawee 
and, therefore, the drawer had no 
cause of complaint. It held that the 
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instruments in suit were not over- 
due and dishonored when presented 
for payment. Until then the plain- 
tiffs, as purchasers for a _ valuable 
consideration without notice of any 
demand against E in the hands of 
the drawer, were protected against 
its set-off. The question certified 
was therefore answered in the neg- 
ative. 

Under this view, an outstanding 
check is never to be deemed stale, 
or overdue or dishonored, no matter 
how long after its date. This view, 
it is seen, differs from that in all the 
other cases we have cited. The view 
to be gathered from the cases in the 
American State Courts, taken as a 
whole, is that a check is to be 
deemed dishonored after a reasonable 
length of time from its date and 
that a party taking a check there- 
after is put upon inquiry, and takes 
subject to equities of the drawer 
against the payee; and the special 
facts of each case, surrounding its 
negotiation, including the fact of the 
length of time which has elapsed be- 
tween date and negotiation are all 
given weight in determining whether 
the purchaser is put upon inguiry. 

The rule which has been embodied 
in the Negotiable Instruments Law 
is as follows: 


‘‘Where an instrument payable on 
demand is negotiated an unreason- 
able length of time after its issue, 
the holder is not deemed a holder 
in due course.” 


Referring to this rule, Mr. Justice 
Gaynor, in a recent case in the New 
York Supreme Court,* involving a 
check negotiated seven days after its 
date of issue and the question 





*Citizen’s State Bank v. Cowles, B. L. J. 
April 1903, page 242. 
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whether the indorsee took it free 
from the drawer's defense, said: 
“What is a reasonable length of 
time for such instruments to run 
before they are to be thus deemed 
overdue or dishonored as a matter 
of law is not fixed. All we have to 


go by is that regard must be had 
to the nature of the instrument and 
the facts of the particular case, and 
where the facts are undisputed and 
different inferences cannot reasonably 
be drawn from them, the question is 


THE HALF-HOLIDAY LAW IN 


At the last session of the Indiana 
legislature, the holiday law was 
amended by the addition of provi- 
sions making Saturday afternoon a 
legal half-holiday in cities of more 
than 100,000 population, and re- 
gulating the maturity of paper fall- 
ing due on Saturday.* The law took 
effect immediately after its passage, 
March 9th. The provision creating 
a half-holiday, and providing for 
paper maturing on Saturdays is as 
follows : 

Sec. 2. It shall be lawful fur banks, 
trust companies and safe deposit in- 
stitutions in all cities in this state 
which have or hereafter may have a 
population of more thanone hundred 
thousand inhabitants, as shown by 
the last preceding census taken under 
and by the authority of the govern- 
ment of the United States, to close 
their doors for business at twelve 
(12) o'clock noon on each and every 
Saturday in the year; and every 
Saturday in the year after twelve 
o’clock noon shall, in addition to 
the legal holidays mentioned in sec- 
tion 1 of this act, be a legal half- 


* See full text of Act in JOURNAL for March, 
p. 156. 
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one of law * * * I have been re- 
ferred to no text-writer or decision 
holding that a check is on the fourth 
or fifth day after its delivery, or on 
the sixth or seventh, to be deemed 
as matter of law overdue or pre- 
sumptively dishonored, so as to let 
in against a transferee who then 
takes it, defenses existing between 
the drawer and payee. A recurrence 
to the decisions and authorities will 
show that a much longer time is held 
to be insufficient for that purpose.” 


INDIANA. 


holiday for such banks, trust com 
panies and safe deposit institutions 
and the business thereof, and all 
bills of exchange, bank checks, prom- 
issory notes or other negotiable 
or commercial paper falling due or 
maturing in such cities on Saturday 
or the next succeeding Sunday, or on 
the next succeeding Monday when 
such Monday is a legal holiday, shall 
be deemed as having matured or be- 
come due on the secular business day 
next preceding. 

Generally, in the framing of holiday 
or half-holiday legislation, which in- 
volves a changing of the time for 
presentment and payment, as_ well 
as of protest and notice of dishonor 
of negotiable paper from that fixed 
by the terms of the instrument it- 
self, an intelligent regard is had for 
the nature of the subject regulated. 

It is usual to provide, in the fram- 
ing of half-holiday legislation, that 
bills, notes and checks, maturing on 
Saturday, shall be presentable and 
payable before 12 o'clock noon, but 
may be protested on the succeeding 
business day; or that such paper, 
with an exception of that payable 
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on demand, shali be presentable and 
payable, and protestable if not paid, 
on the following business day; giv- 
ing an option of presentment of de- 
mand paper before 12 o’clock noon 
on Saturday, with privilege of pro- 
test the following business day. 

But the Indiana law has been 
framed and passed with blind disre- 
gard of the necessities of the subject. 
The general legislative policy in the 
state has been to provide that paper, 
maturing by its terms on Sundays 
or holidays shall be payable on the 
preceding (instead of, as in the ma- 
jority of states, the succeeding) busi- 
ness day. In adding Saturday after- 
noons to the list, as _half-holidays, 
the same general idea has been kept 
in mind, and this provision has been 
enacted : 


‘*‘ All bills of exchange, bank checks, 
promissory notes or other nego- 


tiable or commercial paper falling 


due or maturing in such cities 
on Saturday or the next succeeding 
Sunday or on the next succeeding 
Monday when such Monday is a 
legal holiday, shall be deemed as 
having matured or become due on 
the secular business day next pre- 
ceding.”’ 

This provision, it is clearly seen, 
does not meet the necessities of the 
situation and is productive of doubt 
and confusion. 

The defect is in enacting only half 
a day as a holiday, and then mak- 
ing provision, changing the time of 
payment of maturing paper, as if 
the whole day was a holiday, with- 
out adequate provision for that class 
of demand and sight paper which 
business necessity requires shall be 
presented on Saturday. It is prac- 
ticable to make a whole day a holi- 
day and provide that paper, then 
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falling due, shall be payable the pre- 
ceding day; but a half-holiday re- 
quires special and different treat- 
ment, at all events with regard to 
the presentment for payment and 
protest of demand paper, such as 
bank checks, and the presentment of 
sight bills for acceptance and pro- 
test for non-acceptance. With re- 
gard to time notes and acceptances, 
there should be no difficulty under 
the law—they are payable and pro- 
testable on the Friday preceding; 
but with regard to bank checks due 
when demanded on Saturday morn- 
ing, or sight bills, which it is de- 
sired to present for acceptance on 
Saturday forenoon, the necessities of 
business require a postponement of 
the protest and proceedings upon 
dishonor to the following business 
day. This the law does not provide 
for. 

The rule is universal, except where 
modified by statute, that protest 
must be made on the precise day of 
dishonor. In case of all checks or 
sight drafts presented and dishon- 
ored on Saturday forenoon, it would 
seem: that protest would have to be 
crowded in to the morning hours, 
for after twelve, the day is a_holi- 
day for all the business of the banks. 
The following from the Indianapolis 
Daily Reporter of May 6th, shows 
how the law is regarded in the only 
city in the state to which it ap- 
plies : 

“Indianapolis bankers have their 
hands in their hair these days over 
the Saturday half-holiday law pass- 
ed by the last legislature. Most of 
the lawyers in the city have been 
asked for their opinions, and they 
have unanimously disagreed. The 
law will have to go to the Supreme 
Court for final interpretation. 
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“The clearing house held an inform- 
al meeting last week, and after a 
session of a nerve-racking character 
decided to stick to the following 
rules until the Supreme Court is 
asked to rule: 

“‘1. All time paper and acceptances 
maturing on Saturday or Sunday or 
the following Monday, if the latter 
be a legal holiday, shall be regarded 
as due on Friday and protestable 
at the close of banking hours on 
Friday. Paper maturing on these 
days and not received from other 
banks until Saturday will be con- 
sidered too late for protest and be 
returned without protest. 

“2. All demand paper, drafts and 
acceptances received and presented 
Saturday morning and not paid 
shall be protested by 12 o'clock. 

“3. Checks cleared Saturday and 
returned unpaid shall be protested 
Monday at the opening of business.”’ 

The above rules of procedure cer- 
tainly seem the best solution of the 
difficult problem presented. 

In the spring of 1897, the legisla- 
ture of Ohio enacted a half-holiday 
law as follows: 

Sec. 1. Each and every Saturday 
of each and every year shall be a 
one-half legal holiday beginning at 
12 o‘clock noon and ending at 12 
o’clock midnight, for all purposes 
whatsoever. Provided that all bills, 
bonds or promissory notes present- 
able for acceptance or payment on 
Saturday, or on the preceding day 
if said preceding day should be a 
holiday, shall be presentable for ac- 
ceptance or payment at or before 12 
o’clock noon of such Saturday, but 
if not then paid or accepted, a 
demand of acceptance or payment 
thereof may be made and notice of 
protest or dishonor thereof may be 
given on the next succeeding secular 
business day. 

Sec. 2. That this apply to all cities 
or municipalities in the State of Ohio 
containing 50,000 or more inhabit- 
ants. 
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In the above is seen an intelligent 
regulation of Saturday maturing pa- 
per. Paper maturing or presentable 
on Saturday must be presented in 
the forenoon, but may be protested 
on the next succeeding business day. 
But this act has been held unconsti- 
tutional by a circuit court in Ohio, 
by reason of Section 2. The case is 
Diemer v. Hudson, decided in October, 
1897, on an appeal from the Court 
of Common Pleas of Cuyahoga 
County (reported 18 Ohio Circuit 
Court Reports, page 890). Cald- 
well, J., said: 

“The Saturday half-holiday law, 
applicable to cities having a popu- 
lation of 50,000 or over, passed by 
our legislature last spring, is uncon- 
stitutional. This was a replevin case, 
and the claim was made that a writ 
made out and served on a Saturday 
afternoon was illegal. In the Com- 
mon Pleas Court, Judge Dissette 
declared that the proceeding was 
illegal because the writ was served 
on a legal half holiday; this declared 
the half-holiday law to be constitu- 
tional. The Circuit Court hold: 
The half holiday law is one on a 
general subject. A general holiday 
is a subject of a nature pertaining 
to every part of the State, and there 
is no natural distinction existing 
between those parts of the State 
that are subject to the law and 
those that are not. The law, there- 
fore, is unconstitutional, and the 
writ was legal.” 

This decision was rendered in view 
of section 26 of the Ohio Constitu- 
tion which provides: ‘‘ All laws of a 
general nature shall have a uniform 
operation throughout the state.” 
Under a former constitution, laws 
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having a general subject matter and 
therefore of a general nature, were 
frequently limited expressly in their 
operation to one or more counties 
to the exclusion of other portions 
of the state. This naturally led to 
improvident legislation, enacted by 
the votes of legislators who were in- 
different in the premises because their 
own immediate constituents were not 
affected by it. To arrest and in the 
future prevent this evil, this provi- 
sion was inserted in the present con- 
stitution of Ohio. This is the ex- 
planation of Judge Scott in Lehman 
v. McBride, 15 Ohio St. 573, of the 


reason of the existing constitutional © 


provision. 

The Indiana half-holiday law is 
like the Ohio law in that it does not 
apply all over the state, but only to 
cities of 100,000—at present, Indiana- 
polis alone; and section 119 of the 
constitution of Indiana has a some- 
what similar provision to that of 
the Ohio constitution, namely: ‘In 
all the cases enumerated in the pre- 


THE 

The United States Treasury Bureau of Statis- 
tics has estimated the annual value of manu- 
factures which enter into the world’s interna- 
tional commerce. Four billion dollars 


Of this, the United Kingdom 
supplies one billion dollars, or 25 


is the 
total estimate. 
per cent.; 
Germany supplies 20 per cent.; France, about 
12 per cent.; the United States, 10 per cent.; 
and Netherlands about 6 per cent. Curiously, 
the nations which are the largest exporters of 
manufactures, are also the largest importers of 
manufactures, this being due in part to the 
fact that much of the material which they use in 
manufacturing is produced in other countries 
and imported in the first stage of manufacture, 
while other manufactures imported are com- 
posed of articles produced in other parts of the 
world and not produced in the countries in 
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ceding section and in all other cases 
where a general law can be made 
applicable, all laws shall be general 
and of uniform operation through- 
out the state.” 

At first view this would seem to 
call for a similar decision to that in 
Ohio, declaring the holiday law wun- 
constitutional. But the Supreme 
Court of Indiana has held that when- 
ever a legislature determines by the 
enactment of a statute, special or 
local in its character, that a general 
law cannot be made applicable and 
of uniform operation throughout the 
state upon the subject embraced in 
such statute, and such subject is not 
one of those enumerated in the con- 
stitution, such determination of the 
legislature is final and conclusive and 
is not subject to review by the courts. 
Mode v. Beasley 143 Ind. 306. 

The present Indiana half-holiday 
law, therefore, is probably constitu- 
tional, but that is about all that can 
be said in its favor. 


INDUSTRY. 
question. In the case of the United Kingdom, 
for example, which imports 725 million dollars’ 
worth of manufactures annually, 36 millions 
represents the value of copper, chiefly imported 
from the United States in the form of pigs and 
bars, the first process of manufacture ; 66 mil- 
lion dollars, manufactures of silk, of which the 
material is not produced in the United Kingdom; 
63 million dollars wool, much of which is im- 
ported in the first stage of manufacture ; 67 mil- 
lion dollars foods and drinks, chiefly in the first 
stage of manufacture, and 52 million dollars 
leather, which after importation becomes a 
material for use in manufacturing. 

Exportation of manufactures exceeds impor- 
tation of manufactures in the United Kingdom, 
Germany, France, the United States, Austria- 
Hungary, Belgium, and Switzerland. 
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THE COMMERCE OF LATIN AMERICA. 


A brief statistical review has been 
prepared and published by the Phila- 
delphia Commercial Museum con- 
sisting of tables and charts which 
give, in a convenient form for ready 
reference, the progress and present 
condition of the foreign trade of 
Latin American countries. 

The official statistics of the sev- 
eral countries have been used when- 
ever available. The information ob- 
tained from these has been supple- 
mented, where necessary, by the use 
of the Consular reports of the United 
States, Great Britain, Germany and 
France and the statistical publica- 
tions of the Bureau of Statistics, of 
the Treasury Department of the 
United States and Bulletins of the 
Bureau of the American Republics. 

Latin America has nearly four- 
fifths as much population as_ the 
United States, and yet its foreign 
trade is Only a little more .than half 
as great. In 1901 the value of the 
imports was $504,000,000, and that 
of the exports $752,000,000. About 
two-thirds of this trade was with 
South American countries. 

Since 1887 the exports of South 
American countries have increased 
fifty per cent. and the imports have 
decreased eight per cent.; most of 
this increase, and all of the decrease, 
is found in the trade of Argentina 
and Brazil. In North America there 
has been an increase in the value of 
both imports and exports; this is 
due, mainly, to the increase in the 
imports into Mexico and Cuba, and 
in the exports from Mexico. 


The United States buys more of 
the products of Brazil than Great 
Britain, France and Germany com- 
bined; yet Brazil imports two and 
a half times as much from Great 
Britain as from the United States. 
The leading exports of Brazil are 
coffee, rubber and sugar, and of these 
the United States buys nearly one- 
half. 

Argentina is the only South Amer- 


-ican country whose products compete 


with those of the United States in 
the markets of the world; naturally 
most of itsexportsaresold to Europe. 
Wool is the leading product, and is 
sent mainly to the continent of 
Europe. Hides and_ skins, maize, 
wheat and flax are the other lead- 
ing products. About one-fifth of the 
hides and skins are sold to the United 
States. 

Over two-thirds of the exports of 
Chile consists of nitrate of soda, 
which is sold almost entirely to 
Europe—only one-eighth of it being 
exported to the UnitedStates. Eighty 
per cent. of the exports of South 
America is from these three coun- 
tries. 

The exports of Mexico consist 
chiefly of precious metals and _ hene- 
quen; the latter is sold mainly to 
the United States. The exports from 
Cuba are chiefly sugar and tobacco, 
the United States purchasing nearly 
all of the sugar and most of the 
tobacco. Seventy per cent. of the 
exports of Latin North America are 
from these two countries. 

The imports into Latin America 
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are largely manufactured products. 
In 1902 three-fourths of the imports 
from the United States into South 
America consisted of thisclass of goods, 
and the remaining fourth included 
flour and meat products, sometimes 
considered as manufactures. The 
United States ranks second in the 
import trade of Latin America, hav- 
ing only about one-fourth of it. Eng- 
land ranks first. Only about one- 
eighth of the imports into South 
America are from the United States. 

It is desirable that the United States 
should secure a larger share of this 
trade. In order to accomplish this, 
more direct steamship lines to the 
leading ports are needed, and, also, 
banking houses in the leading cities 
of Latin America, controlled by 


United States capital. Salesmen from 
the United States should be familiar 
with the language of the country in 


which they desire to sell their goods. 
The increased study of Spanish in 
our schools will greatly facilitate 
this. 

A more intimate knowledge of, and 
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a disposition to cater to, the needs, 
and even the whims, as we may call 
them, of the people with whom we 
desire to do business, would greatly 
increase our trade This can be aided 
greatly by the dissemination of in- 
formation in regard to the business 
customs and the habits of the people 
of these countries. This is one of 
the features of the work of the Phila- 
delphia Commercial Museum. 

The leading imports from and ex- 
ports into the several countries, and 
also those from and to the United 
States are given in separate tables, 
and from these a fair idea of the 
character of their trade can be ob- 
tained. The charts given have been 
taken from advance sheets of the 
“ World’s Commerce and American 
Industries,’’ now in press and soon 
to be published by the Philadelphia 
Commercial Museum. 

Porto Rico, although belonging to 
the United States, has been treated 
as a Latin American country in these 
statistics, because of its language 
and former commercial relations. 


BILLS OF LADING AS COLLATERAL SECURITY. 


THE NEW YORK MERCANTILE EXCHANGE OBJECTS TO LEAD PENCIL DOCUMENTS, AND URGES THAT 
BILLS OF LADING AND SHIPPING RECEIPTS SHOULD BE IN INK, AND PROPERLY SIGNED. 


At a meeting of members of the New York 
Mercantile Exchange the following was adop- 
ted: 

Whereas. The merchants of New York hand- 
ling butter, cheese, eggs and poultry are daily 
required to advance large sums of money on 
bills of lading and shipping receipts as collateral 
security, which bills of lading and receipts are 
frequently written with lead pencils, carelessly 
worded, and often without the official stamp of 
the railroad at point of shipment; and 

Whereas, Bills of lading and receipts thus 
drawn are irregular and should not be accepted 
by banks, 


Resolved, That it is the sense of the New 
York Mercantile Exchange that every bill of 
lading, and receipt covering butter, cheese, eggs 
and poultry, issued by railroad and steamship 
transportation companies, should be filled out 
legibly with standard fluid ink, or otherwise 
indelibly written, and bear the official stamp, 
date and signature of the issuing agent, and that 
a copy of this resolution be transmitted by the 
executive committee to the chairman of the 
central freight committee and Western Trunk 
Line committee, asking the co-operation of the 
road members of such association as far as 
consistent. 
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OUR TRADE WITH RUSSIA, AUSTRIA-HUNGARY AND GERMANY. 


The alarms which have been sounded 
during the past two years regarding 
the trade relations between the 
United States and certain other 
countries of the world find no justi- 
fication in the figures of our com- 
merce up to this time. The three 
countries which have been mentioned 
from time to time as likely to de- 
crease their importations from the 
United States are Russia, Austria- 
Hungary and Germany. A study of 
the latest figures of the Treasury 
Bureau of Statistics regarding our 
imports and exports shows a steady 
growth in the trade relations with 
all these countries, and indicates that 
our commerce with each of them is 
likely to be larger in the present fis- 
cal year than in any previous year 
in the history of our commerce. This 
is true both of the imports and ex- 
ports. Toeach of these three countries 
our exports are steadily and rapidly 
increasing, and from each of them 
our imports are also steadily and 
rapidly increasing. 

This is especially marked in the 
figures of our trade relations with 
Russia in the present fiscal year. 
The latest figures of the Bureau of 
Statistics arefor the 9 months ending 
with March. They show that our 
exports to Russia in that period 
were nearly double those of the cor- 
responding period in any year of the 
last decade, and that our imports 
from Russia are also steadily and 
rapidly increasing, being double those 
of 1899 and three times those of 
1894. In both imports and exports 


the figures of our trade with Russia 
in the 9 months ending with March 
are about three times as large as in 
thesame months of 1894. In exports 
the increase has been especially 
marked in the past year, our total 
exports in the 9 months ending with 
March 1903 being $13,584,375, 
against $7,441,014 in the same 
months of last year. In imports 
from Russia the figures of the pres- 
ent year also show a marked in- 
crease over last year, and it is quite 
apparent that our imports from 
Russia in the present fiscal year will 
be the largest in the history of our 
commerce with that country. Our 
principal imports from Russia are 
hides and skins, wool, licorice root, 
and fibers; and for all of these three 
is a constantly increasing demand 
among manufacturers. Onr principal 
exports to Russia are cotton, of 
which the United States produces 
three-fourths of the world’s supply; 
copper, of which we produce one-half 
of the world’s supply; agricultural 
implements, and machinery. 

In the case of Austria-Hungary the 
growth is in both imports and ex- 
ports. Our imports from Austria- 
Hungary in the 9 months ending 
with March were larger than in any 
corresponding period of our com- 
merce with that country, and double 
those of the same period in 1895 
1898, and 1899. Our own figures of 
our commerce with Austria-Hungary 
show imports from that country 
much larger than exports to it, and 
this has been the case in our entire 
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record of commerce with that coun- 
try; though the fact that the official 
reports of Austria-Hungary show 
much larger imports of products of 
the United States than our own 
figures of exports to it, indicates that 
considerable quantities of merchan- 
dise reported to our custom houses 
as exports to other countries ulti- 
mately reach Austria-Hungary. Our 
principal imports from Austria-Hun- 
gary are sugar, chemicals, glassware 
and fibers; and the principal articles 
shown by our own reports of ex- 
ports to that country are cotton, 
copper, and mineral oil 

In our commerce with Germany the 
record of the 9 months ending with 
March shows larger imports and ex- 
ports than in the same period of any 
preceding year. The imports from 
Germany for the 9 months are 
$91,246,816, against $54,858,440 
in the same period of 1894; and it 
is apparent that for the fiscal year 
1903 they will be the largest in the 
history of our trade with that coun- 
try. Our exports to Germany in the 
9 months are $158,742,047, and for 
the 12 months will also exceed the 
figures of any earlier year in the his- 


DAYS 


On page 328, this number, will be found a 
of the Minnesota law which we received 
from a correspondent in the West. Since the 
printing of that section of the Journal, we have 
received an official copy of the law and find 
that the text, as printed on page 328, is slightly 
inaccurate, as it provides that “no draft, check, 
etc., shall be entitled to days of 
whereas the official text reads “no 
promissory note, draft, not drawn at sight, check, 
acces etc., shall be entitled to days of 

race.” In other words, grace .on sight drafts 
is retained, instead of being abolished on all in- 
struments. We append the official copy of the 
law : 


CODY 


acceptance, 


grace, 


OF GRACE 


tory of our commerce with that coun- 
try. Ourlargest exports to Germany 
are cotton, bread-stuffs, provisions 
and copper. Our largest imports 
from that country are chemicals, 
manufactures of cotton, silk, wool, 
leather and iron and steel. 

The following table shows our com- 
merce with Russia, Austria-Hungary 
and Germany in the 9 months end- 
ing with March in each year from 
1894 to 1903, as shown by the re- 
ports of the Bureau or Statistics: 


Nine months 
ending 
March 31. 


Austria- 
Russia. Germany. Hungary. 
(IMPORTS. ) 
$7 3,660,057 
72,893,390 
78,079,191 
97,988,743 
5,096,068 118,981,506 
7,884,740 123,222,617 
7,051,425 142,781,489 
7:334,063 149,135,237 
441,014 136,568,923 
584,875 158,742,047 
(IMPORTS.) 
625,819 54,858,440 
292,825 61,695,346 
567,015 71,341,334 
417,907 69,735,627 
442,962 50,749,768 
395-389 63,944,630 
546,031 74,882,59 
413,648 
688, 
115, 


$4,747,844 
4,879,876 
4,890,975 
5,736,171 


1894.... 
1895.... 
ago... 
1897.... 
1898.... 
1899.... 
1900.... 
. eee 
"ee 
1903.... 


1894.... 
1895.... 
1896.... 
1897.... 
1898.... 
1899.... 
1900.... 
1902%.... 
ae 
1903.... 


wnn 


5+591,503 


5:792,406 
4,053,896 
6,072,515 
5,174,615 
3,645,874 
4,325,287 
6,790,022 
7,868,580 
7,878,148 
8,093,263 


tN 


78,035,981 
6 76,369,578 
.246,816 


3 
88 
15 


Nui uiui Ww WG $45 


2 gI 


IN MINNESOTA. 


CHAPTER 261—H. F. No. 589. 

AN ACT abolishing days of grace and fixing the maturity 
of negotiable instruments and other evideaces of in 
debtedness. 

Be it enacted by the legislature of the State of Minnesota: 

Section 1. No promissory note, draft, “not drawn at 
sight” check, acceptance, bill of exchange or other evi 
dence of indebtedness, shall be entitled to days of grace, 
but the same shall be payable at the time fixed therein 
without grace. 

Sec. 2. All promissory notes, drafts, checks, accept- 
ances, bills of exchange, or other evidences of indebted- 
ness, falling due or maturing on Sunday, or on any legal 
holiday, shall be deemed due or maturing on the next suc 
ceeding business day; and when two or more of these days 
come together, or immediately succeed each other, then 
such instrument. paper or indebtedness shall be deemed as 
due or maturing on the day following the last of such days. 

Sec. 3. All acts and parts of acts inconsistent herewith 
are hereby repealed. 

Sec. 4. This act shall take effect and bein force from 
and after June 30, 1903. 

Approved April 18, 1903. 
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FREDERICK B. SCHENCK. 


The position of the executive head of a large 
banking institution in the financial center of this 
country to-day, carries with it greater responsi- 
bility and weight than is attached to any similar 
position in any branch of our great commerce. 

While it is true that the man who occupies 
such a position has his lieutenants, assistants 
and advisers, he still has to carry the principal 
part of the burden upon his own shoulders, for 
upon him individually, as a rule, depends the 
success of the institution 

The marvelous growth of the banking busi- 
ness in this country in the last few years can 
largely be attributed to the men who occupy the 
position of executive managers, and in almost 
every instance these men represent a distinctive 
type of self-made men. 

Prominent among these, and one who has 
achieved success through his own ability and 
energy, is Frederick B. Schenck, President of 
the Mercantile National Bank of New York. 

The merging of the National Broadway and 
the Seventh, two of New York's old substantial 
banks, with the Mercantile, and the retaining 
of Mr. Schenck as the executive head of the 
enlarged institution, was a fitting recognition 
of his ability as a banker and financier. 

Mr. Schenck is a native New Yorker, having 
been born in the city in 1851. He began his 
business career in 1865 as a clerk for Saxton & 
Raymond, stock brokers, and their successors, 
Saxton & Rogers. He was with this firm for 
ten years, the last four years as cashier. From 
1875 to 1881 he was associated with James A. 
Benedict in the note brokerage business. 

On January 9, 1881, he entered the Mercan- 
tile National as Assistant Cashier, and in 1883 
he was elected Cashier, which position he held 
until] 1896, when he was made President to 
succeed Wm. P. St. John. Thus he has had over 
thirty years experience in the financial business. 

Although quiet and undemonstrative, Mr. 
Schenck is very comprehensive in his grasp of 
ideas and conditions, and prompt and earnest 
in action. 

The Mercantile National, which he has served 
so long and faithfully, has always been consid- 
ered one of New York’s conservative institu- 


tions. It was one of the original members of 
the Clearing-House Associa ion, having been 
organized in 1850. 

In 1902, the syndicate headed by Charles \\ 
Morse purchased control of the Mercantile, hav- 
ing previously secured control of the National 
Broadway and the Seventh, and in April of the 
present year they were consolidated with the 
Mercantile, at which time the capital was in- 
creased to $3,000,000 and the surplus and protits 
to $5,000,000. Mr. Schenck was made Presi- 
dent; Miles M. O'Brien, First Vice-President ; 
Wm. H. Taylor, Second Vice-President; Dick 
S. Ramsay, Third Vice-President; James V. 
Lott, Cashier; Emil Klein, Assistant Cashier. 

The Board of Directors is composed of some 
of the most prominent bankers and business 
men in New York. They are: Frederick B. 
Schenck, President; T. Albeus Adams, Presi- 
dent Gansevoort Bank; William Ballin, Ballin 
& Bernheimer, Silk Manufacturers; Charles T. 
Barney, President Knickerbocker Trust Co.; 
Wm. F. Carlton, Capitalist; Robert C. Clowry, 
President Western Union Telegraph Co.; Wm. 
Nelson Cromwell, Sullivan & Cromwell, Lawyer ; 
William J. Curtis, Sullivan & Cromwell, Lawyer; 
Edwin Gould, President St. Louis-South West- 
ern Railway Co.; William F. 
Banker ; Edward T. Jeffery, President Denver 
& Rio Grande R. R. Co.; John F. Kehoe, Presi- 
dent Listers Agricultural Works; Emanuel 
Lehman, Lehman Bros., Cotton ; Seth M. Milliken, 
Deering, Milliken & Co., Dry Goods Com'n; 
Charles W. Morse, Capitalist; Miles M. O’Brien, 
Vice-President; Augustus G. Paine, N. Y. & 
Penn. Co., Paper and Fibre; Dick S. Ramsay, 
Vice-Pres.; Adolph E. Rusch, Abegg & Rusch, 
Com’n Foreign Dry Goods; George H. Sargent, 
Sargent & Co., Manufrs. Hardware; Abraham 
Stern, Lawyer; William Skinner, William Skinner 
Mfg. Co., Silk; W. H. Taylor, Vice-Pres. Bowling 
Green Trust Co.; Ernst Thalmann, Ladenburg, 
Thalmann & Co., Banker; Edward R. Thomas, 
Thomas & Thomas, Banker; R. M. Thompson, 
Chairman Intern’! Nickel Co.; W. Van Norden, 
Banker ; Isaac Wallach, H. Wallach’s Sons, Cot- 
ton Converters; John S. Williams, Pres. Seaboard 
Air Line R’y; and Richard Young, Leather. 


Havemeyer, 
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BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 


Further information regarding any case published herein will be furnished on application. 


CHECK AS ASSIGNMENT. 


Conflict between Illinois and federal law—Outstanding checks of insolvent national 
bank upon Illinois bank - Right to deposit as between receiver and checkholders. 


First National Bank of Chicago v. Selden, U. S. Circuit Court of Appeals, Seventh 
Circuit, January 6, 1903. 


-A national bank in Michigan kept a de- 
posit with a national bank in Illinois. The 
Michigan bank failed, at which time cer- 
tain of its checks on the Illinois bank were 
outstanding in the hands of bona fide 
holders. The receiver of the Michigan 
bank notified the Illinois bank not to pay 
checks presented after the failure, but the 
Illinois bank, after investigating the 
rights of the holders, thereafter paid cer- 
tain checks, claiming that they consti- 
tuted assignments of the deposit and it 
was liable to the holders therefor. The 
receiver sued the Illinois bank for the 
balance represented by these checks, and 
the Illinois bank asked that the receiver 
be enjoined from prosecuting the action. 
Under the Illinois law, a check is an 
assignment, and the holder may sue 
the bank if payment is refused. Under 
the federal law, a check is not an assign- 
ment. 


Held: When the Michigan bank went 
into the hands of a receiver, the federal 
law governed the distribution of its assets, 
and, under this law, the Illinois bank 
should have refused payment of the checks 
and paid the amount to the receiver. 
lhat the Illinois law is different affords 
no excuse, for, in the winding up of na- 
tional banks by the federal authorities, 
the Illinois law cannot be allowed to dis- 
place the federal law looking to a ratable 
distribution among the creditors. Bill of 


the Illinois bank to restrain receiver’s ac- 
tion dismissed. 


Appeal from the Circuit Court of the 
United States for the Northern Division 
of the Northern District of Illinois. 


Orville Peckham, for appellant. 


Before Jenkins, Grosscup and Baker, 
Circuit Judges. 


GrosscuP, Circuit Judge. The bill in 
the Circuit Court was to enjoin the pro- 
secution by appellee (Seiden) of a certain 
action at law against the appellant (First 
Nat’! Bank) pending in the United States 
Circuit Court for the Northern District of 
Illinois. ‘The cause came on for hearing, 
upon demurrer to the bill, and upon a mo- 
tion for a preliminary injunction; where- 
upon a decree was entered, refusing the 
motion, sustaining the demurrer, and 
dismissing the bill for want of equity. 
From this decree this appeal is prose- 
cuted. 

The bill in substance alleges: That the 
complainant and the First National Bank 
of Niles were both national banking as- 
sociations, the former located at Chicago, 
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in the state of Illinois, and the latter at 
Niles, in the state of Michigan; that the 
latter had long kept an account as a de- 
positor with the former on which it had 
been accustomed to drawand issue checks; 
that on the gth day of March, 1901, the 
Niles bank was insolvent, and on or 
about that date it failed to redeem its 
circulating notes; whereupon it was on 
that date closed under the authority of 
the Comptroller of the Currency, and the 
defendant herein, Joseph W. Selden, was 
by the Comptroller appointed as its re- 
ceiver and took charge of its affairs and 
entered upon the discharge of his duties 
as such receiver; that of these facts the 
Chicago bank had notice on said 9th day 
of March, 1901, but not before; that on 
that date also the receiver notified the 
Chicago bank not to pay any drafts or 
checks theretofore issued by the Niles 
bank. 

The amended bill further alleges that 
at the close of business on March g, 1901, 
the Niles bank had a balance of account 
standing to its credit on the books of the 
Chicago bank of $9,179.39. Thereafter 
the Chicago bank credited certain items, 
and incurred certain expenses, and made 
certain remittances, on account of the 
Niles bank or its receiver, none of which 
is questioned, which reduced the balance 
to $5,792.21; that prior to March 9, 1901, 
twenty-seven checks, amounting in the 
aggregate to $5,792.21 had been drawn 
and issued by the Niles bank on the Chi- 
cago bank in the regular course of busi- 
ness, all of which were outstanding when 
the receiver was appointed, as aforesaid. 
After that date and before April 4, rgor, 
all of said checks, at times respectively 
when the balance aforesaid was sufficient 
in amount for their payment, were pre- 
sented for payment to, and3payment was 
refused by, the Chicago bank, pending an 
inquiry into the rights of the various 
parties interested. All of said twenty- 
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seven checks or drafts were issued to, and 
held by, bona fide holders thereof {or 
value. Afterwards eighteen of them, to 
a total amount of $4,910, were again pre- 
sented, and on such second presentation 
were paid by the Chicago bank and 
charged, when paid, against the Niles 
bank, thus further reducing the balance 
standing to the credit of the Niles bank 
as aforesaid; that the remaining nine 
checks, being those only once presented 
as aforesaid, and not paid, amount to 
$882.21; and eight of these, amounting 
to $878.30, have, since the Chicago bank 
refused to pay them as aforesaid, been 
presented by the holders to and allowed 
by the receiver as claims against the Niles 
bank; and these eight the Chicago bank, 
prior to the fourth day of April, 1go1, of- 
fered to pay the receiver if he would 
present them for payment as the holder 
and owner thereof. 

On April 4, 1901, the receiver demanded 
of the Chicago bank payment of $5,792.21, 
being the amount which would be the 
balance to which the receiver as such 
would be entitled, if none of the twenty- 
seven drafts had been presented for pay- 
ment as aforesaid. The Chicago bank 
refused to comply with this demand, and 
thereupon the receiver brought the action 
in the United States Circuit Court for the 
Northern District of Lllinois, Northern 
Division, the prosecution of which this 
bill was brought to restrain. In that 
action the receiver sought to recover the 
amount of said twenty seven drafts, being 
$5,792.21, notwithstanding the payment 
by said Chicago bank as aforesaid of 
eighteen of said checks, and the presenta- 
tion of the remaining nine thereof for 
payment, at times, respectively, when the 
Chicago bank had funds sufficient for the 
payment thereof standing to the credit of 
said Niles bank in its account as depositor. 

The bill further alleges, that under the 
law of Illinois, a bona fide holder of a 
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check or draft on a bank may, if payment 
thereof be refused when the bank has 
funds of the drawer subject to check suffi- 
cient in amount to pay it, bring an action 
at law on such check, immediately against 
such bank ; the check, as between drawer 
and bona fide holder, being regarded as 
an assignment in law, pro tanto, of the 
balance which the bank owes to its depos- 
itor, the drawer of the check. And such 
seems to be the settled law of Illinois. 
Munn v. Burch, 25 Ill. 35 ; Bank v. Jones, 
137 Ill. 634; Bank of Antigo v. Union 
Trust Co., 149 Ill. 343. 

The bill further alleges that the law as 
declared and administered in the federal 
courts is opposed to, and irreconcilable 
with, the Illinois law as stated above ; 
that in the federal courts a check holder, 
as such, cannot maintain either an action 
at law or a suit in equity against the bank 
on which the check is drawn; the check 
being held, as between maker and payee, 
not to be an assignment pro tanto, even 
in equity, of the indebtedness owing by 
the bank upon which the check has been 
drawn, This averment of the law, under 
the federal rule, is supported in the cases 
of Bank v. Schuler, 120 U. S. 511, Bank 
v. Yardley, 165 U.S. 634, and other cases. 

The bill then avers that the Chicago 
bank as a citizen of Illinois, doing busi- 
ness there, was subject to the processes 
of both the state and federal courts; that 
it could not have successfully defended, 
in the state courts, against actions by the 
check holders, and that the pendency of 
such actions or judgments therein would 
have given it no defense in the federal 
court against the receiver; that it would 
have been a serious injury to appellant in 
its business of banking, and would in no 
way have benefited the Niles bank, or its 
receiver, to allow such actions to be 
brought and prosecuted in the state 
courts; wherefore the appellant was jus- 
tified in preventing such actions, by pay- 
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ing the checks presented for payment as 
aforesaid, and asking the federal court, as 
in the bill presented, to restrain a suit by 
the receiver, that would in substance com- 
pel the bank to pay the same debt a sec- 
ond time, and to virtually the same party 
who got the benefit of the first payment. 

In Bank v. Schuler, 120 U. S. 511, it 
was decided that as between the right of 
general creditors in a fund received from 
a bank by an assignee under a general 
assignment for the benefit of creditors, 
and the payee of an outstanding check or 
draft, there was no such equitable assign- 
ment pro tanto, of the funds in the 
drawee’s possession, as gave to such payee 
a priority over the general creditors. This, 
unquestionably, is the law, also, respect- 
ing funds in the hands of a receiver of a 
national bank, appointed by the Comp- 
troller. In each case the purpose is to 
obtain a ratable distribution of the insol- 
vent bank’s assets. In neither case, in 
the absence of an assignment more ef- 
fective than the drawing of a check, will 
the federal law allow one set of creditors 
to obtain an advantage over another set. 

The Niles bank, as an insolvent, ir the 
hands of the receiver appointed by the 
Comptroller, in the interest of creditors, 
stands toward the Chicago bank, in a re- 
lation different from the relation between 
the Niles bank, solvent, and the Chicago 
bank. In the latter, the creditors of the 
Niles bank wouid have no immediate in- 
terest in any ratable distribution of the 
funds; in the former, the interest is imme- 
diate and urgent. 

Now, while it may be questioned, 
whether as against the Niles bank, sol- 
vent, the Illinois bank might not, as to 
the payment of check and draft holders, 
act under the Illinois law as against the 
law prevailing in federal courts; and, 
thus acting, defend, even in the federal 
court, against an effort to compel a sec- 
ond payment; it is clear that as against 





310 THE BANKING 


the receiver, executing his trust, the fed- 
eral law alone is applicable. In such a 
case the federal trust must be adminis- 
tered according to the mandate of federal 
law. The moment the Niles bank went 
into the hands of the receiver, the fed- 
eral law became the law of the distribution 
of its assets In no other way could there 
be unity of administration, and a carrying 
out of the federal mandate of equality. 
All this, the Chicago bank is bound to 
have known, and the rule for distribution 
prescribed, the Chicago bank was bound 
to observe. That the Illinois law on the 
subject of checks and drafts, and their 
effect as assignments at law, was differ- 
ent, is no excuse; for, in the winding up 
of national banks by the federal authori- 
ties the Illinois law cannot be allowed to 
displace the federal law looking to a rat- 
able distribution among the creditors. 


NON-OBLIGATION OF BANK TO 


PRINCIPAL’S DEPOSIT 
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Nor was the situation of the Chicago 
bank, upon presentation of the checks by 
the check-holders, an intolerable one. It 
could have defended, even in the state 
courts, by pleading the insolvency of the 
Niles bank, and the federal law that con- 
trols the administration of such affairs. 
The state courts, as well as the federal 
courts, enforce federal law, and are bound 
thereby; and from any decision, adverse 
to the federal law, an appeal could have 
been taken to the Supreme Court of the 
United States. Of course this meant law- 
suits—or possibly, by bill of interpleader, 
a law suit—but inconveniences thus oc- 
casioned are not defenses against the 
substantial rights of the creditors of the 
insolvent Michigan bank. 

The decree of the Circuit Court dis- 
missing the bill is affirmed. 


FAVOR SURETY BY 
TO DEBT. 


APPLYING 


Camp v. First National Bank, Supreme Court of Florida, Oct. 7, 1g02 


The right of a bank to apply a depos- 
itor’s credit balance to the satisfaction of 
a debt due it by such depositor is in the 
nature of a set-off or application of pay- 
ments, which will not be required by law 
so as to benefit a surety liable for such 
debt, where there is no instruction from 
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the depositor so to apply it, nor agree- 
ment between him and the bank that it 
shall be done, and where the debt has not 
been included in the account between the 
bank and the depositor by the course of 
dealing between them. 


BY NATIONAL BANK. 


First Nat. Bank v. Hunter, Tenn. Supreme Court, Nov. 10, 1902. 


Usury was charged by and paid to a 
national bank upon the discount of notes 
which drew no interest until after mat- 
urity. Held, the maker’s only remedy is 
by action against the bank under sec. 
5198 U. S. Revised Statutes, subdivision 
2, which provides that the person paying 


usurious interest may recover back twice 
the amount of interest paid from the bank, 
in an action brought within two years. 
Such liability of the bank cannot be set 
up by way of cross bill in an action by 
the bank to recover on the notes. 
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DEPOSIT OF WORTHLESS CHECK. 


Crediting depositor with unstamped and worthless check of another depositor— 
Subsequent revocation—Credit equivalent to payment and binds bank unless de- 


posilor assents to revocation. 


Bryan v. First National Bank of McKees Rocks, Supreme Court of Pennsylvania, 
January 5, 1903. 


B and M were depositors in the same 
bank. M gave B two unstamped checks 
which B deposited and received credit 
for in his pass book. ‘The next day, the 
bank learning that M’s account was not 
good, because of the dishonor of certain 
of his own deposits, charged back the 
amount of the deposit against B’s ac- 
count, and returned M’s checks to him. 
In an action by B against the bank, 

Held: The credit of the checks on 
itself was equivalent to payment, and the 
bank could not charge them back unless 
B assented, which the jury found he did 
not. 

The unstamped checks which constituted 
the deposit were properly admitted in 
evidence. The action was not on the 
checks, but to recover money paid the 
depositor and then taken from him with- 
out his consent. Nor was it permissible 
for the bank to prove that M’s checks 
were given to B in a gambling transac- 
tion. 


Appeal from Court of Common Pleas, 
Allegheny County. 


Action by Miles Bryan against the First 
National Bank of McKees Rocks. Judg- 
ment for plaintiff, and defendant appeals. 
Affirmed. 


Assumpsit against a bank for wrong- 
fully charging off on its books a credit 
given to a depositor. At che trial the 
court refused defendant’s offer to prove 
that the checks deposited by the plaintiff 
represented a gambling transaction. The 
court admitted in evidence the two checks, 
although it appeared that they were not 


stamped. 
follows: 

“In this case, as we understand the 
law, the plaintiff is entitled to the amount 
he claims, unless the defendant satisfies 
you that the plaintiff acquiesced in charg- 
ing back this money represented by these 
checks. Now, that is the only question 
in the case. The bank, as between its 
depositors, in accepting a check and put- 
ting it to another depositor’s account, as 
oetween depositors of the same bank, it 


The court charged in part as 


is just precisely as if the money was paid 
to the party himself, and placed to his 


credit. That being the case, the plain- 
tiff would be entitled to recover in this 
case, unless the defendant has satisfied 
you that the plaintiff acquiesced in charg- 
ing it back. Upon that there is a great 
deal of disputed testimony. It is not all 
on one side by any means. The defend- 
ant called a number of witnesses to show 
that, after the bank discovered that the 
checks of Meyers & Co., did not go 
through the clearing house, and were not 
good for anything, and that McCann’s 
account would not be sufficient to pay 
these checks deposited by the plaintiff, 
they told Mr. Bryan of the difficulty—the 
mistake or blunder, if you choose to call 
it that, that they had made—and that they 
proposed, as it was only a short time 
afterwards (on Monday) to rectify the 
mistake, and charge it back; and they al- 
lege that Mr. Bryan assented. Now, it 
is not necessary to say in words, ‘I as- 
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sent.’ You can acquiesce by your actions. 
Some of the witnesses say that he said, 
‘All right.’ Others state that he agreed 
that they should balance his book. They 
took his bankbook, and balanced it, and 
put these checks on there as having been 
charged to him, and they allege that he 
went away satisfied—made no objection 
then. That is their testimony. If he 
did that, he could not recover, because he 
could have stood upon the mistake of the 
bank. A bank is boundto know that a 
check is good when they tell you a check 
of one of their own depositors is good; 
but if they make a blunder, the deposi- 
tor may agree that they may rectify that 
blunder, and, if they balanced the book, 
and gave it to him, and told him that they 
charged back the checks, and he took his 
book, and made no objection, that estops 
him from recovering against the bank 
under the circumstances. That is the 
theory of the defendant, and they have 
testimony that tends to show that. 

“On the other side, the plaintiff denies 
that entirely. He says he presented these 
checks as money; that they put them to 
his account as money, and he went away 
satisfied. He says that it wasan ordinary 
and usual transaction with the bank, and 
that when he was told of the mistake he 
considered it their mistake. He had 
taken the checks, probably, for a valuable 
consideration. We do not know what 
for. It might have been for a debt. He 
says he only wanted to get the checks to 
show to his attorney, and that they balan- 
ced his book, and that he never saw that 
the checks were charged against him un- 
til he got down in town, and that he 
never acquiesced in it or agreed to it at 
any time. 

‘* Now, you have both sides of the case, 
and it is not for the court to descant on 
the evidence, or say on which side of the 
case the weight of testimony is. That is 
for the jury. You twelve men will use 
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your common sense in passing upon the 
testimony. Just ask yourselves, when 
you get to your room, the question, did 
the plaintiff acquiesce, silently or other- 
wise? It is not necessary to say, ‘I will 
agree to it,’ if he acquiesced by his acts 
in having them rectify the mistake they 
made about the account with McCann. 
If he did acquiesce, and you are satisfied 
of that by the weight of the evidence, you 
will find for the defendant, because he is 
estopped in justice and law from trying to 
make the bank pay when they made a 
mistake and he was told of it and acquies- 
ced init. But if that is not made out by 
the weight of the evidence, if you believe 
he did not acquiesce, and did not agree 
to it, but demanded his rights all the way 
through, you should find for the plaintiff 
for the amount claimed as presented by 
counsel. That is all there is in this case, 
and all there could be if you tried it a 
month.” 


Verdict and judgment for plaintiff for 
$2,301.01. 


Argued before Mitchell, Dean, Fell, 
Brown, and Mestrezat, JJ. 


Brown, J. On November 9g, 1900, 
John J. McCann drew to the order of 
Miles Bryan, and delivered to him, a 
check on the First National Bank of 
McKees Rocks, Pa., for $956. The day 
following he gave Bryan another check 
on the same bank for $1,164.75. On that 
day Bryan, who was also a depositor in 
the bank on which the checks had been 
drawn, went to it, and made a deposit of 
$2,357, composed of these two checks 
and other small checks and some cash. 
At the time he made this deposit the 
books of the bank showed a credit in 
favor of McCann of $3,276. The two 
checks which he had given to Bryan, 
amounting to $2,120.75, after having been 
passed to the latter’s credit as part of his 
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deposit of $2,357, were stamped “ Paid” 
by the bank, Part of the amount stand- 
ing to the credit of McCann on the books 
of the bank was made up by his deposit 
of two checks drawn to his order by 
E. A. Meyers & Co. The first dated 
November 9g, 1900, for $1,527.35, was de- 
posited the same or the following day; 
and the second, given November 10, 1900, 
was for $861.70. After Bryan had re- 
ceived credit for the two checks McCann 
had given him, and which had been 
stamped ‘* Paid,” the bank learned that 
the checks of E. A. Meyers & Co., to 
McCann, which had been deposited to 
his credit, were not paid by the Freehold 
Bank, on which they had been drawn, and 
they were subsequently returned, marked 
“No funds.” Bryan made his deposit 
and received the credit in his pass-book 
on Saturday, and on the following Mon- 
day the bank charged the two McCann 
checks back to his account, returning 
them to him, Subsequently this suit was 
brought to recover from the bank the 
amount so withdrawn by it from appel- 
lee’s account on the ground that, having 
given him credit for the two checks drawn 
by McCann on itself, with ample funds in 
its hands to meet them, according to its 
own books, when they were presented, it 
had made practically a cash payment to 
him, which it could not recali without his 
consent. The trial judge entertained 
this view, and in an adequate charge sub- 
mitted to the jury, as the only question 
for their determination, whether the 
plaintiff had agreed that the money re- 
presented by the McCann checks should 
be charged back to his account. The 
jury found that he had not so agreed, and 
the verdict was in his favor for the 
amount claimed. 

When the bank gave to Bryan, one of 
its depositors, credit on his pass-book for 
the two checks drawn on it by another of 
its depositors having on its books ample 
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funds to pay them, such credit was equi- 
valent to a payment to Bryan in cash of 
the amount of the checks. This has never 
been questioned with us from the time it 
was first decided in Levy v. Bank of the 
United States, 4 Dall. 234, and it cannot 
be pretended that, if an actual cash pay- 
ment had been made to Bryan by the 
bank, there could be a recovery back 
from him, if unwilling to pay it. 

The two legal positions taken by the 
defendant, which the court below refused 
to sustain, were: First, that the court 
ought not to have admitted in evidence 
the two checks drawn by McCann in favor 
of Bryan, because they had not been 
stamped as required by the act of Con- 
gress; and, secondly, that the defendant 
ought to have been allowed to prove that 
these checks ‘‘ were given ina gambling 
transaction, commonly known asa ‘bucket- 
shop’ business, and conducted by E. A. 
Meyers & Co., with John J. McCann as 
an interested party therein, with full know- 
ledge of the plaintiff in this case, who 
dealt with McCann, and through him with 
Meyers & Co., in carrying on that bucket- 
shop business contrary to public policy.” 

As to the first position, appellant seems 
to overlook the fact that this suit is not 
on the checks. The plaintiff could not 
sue on them. Asa holder of checks on 
a bank, drawn by one having funds in it 
to meet them, he could not sue it. Say- 
lor v. Bushong, 100 Pa. 23; First Na- 
tional Bank of Northumberland v. Mc- 
Michael, 106 Pa. 460; First National 
Bank v. Shoemaker, 117 Pa. 94; Maginn 
v. Dollar Savings Bank, 131 Pa. 362. The 
plaintiff sues to recover money which the 
bank had paid him by depositing it to his 
credit and then took from him without 
his consent. ‘This is the substance of his 
averment in his statement. The checks 
were not offered in evidence as the basis 
of his claim, or as instruments upon which 
he had sued. His case was complete 
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without them, for his pass book showed 
the credit given him by the bank. Know- 
ing that the drawer of these unstamped 
checks had, according to its own books, 
money in its hands to pay them, it re- 
ceived them as money from Bryan, and 
gave him credit for them. Instead of 
complaining of them now as not having 
been stamped, it ought to have refused to 
pay them when presented, for that was its 
duty under a penalty. But it paid them. 
The act of Congress was intended for no 
such case. It did not prohibit the offer 
in evidence of unstamped checks as such. 
These were offered, not to establish and 
sustain the plaintiff's claim, for, as stated, 
it had been established by the bank’s en- 
try in his pass-book of so much cash de- 
posited by him and withdrawn by the 
bank without his consent. The prohibi- 
tion of the act of Congress was upon the 
offer of checks as evidence when relied 
upon as valid instruments for the pur- 
pose for which they were drawn, and was 
not that it could not be shown what use 
had been made of them by parties against 
whom they could not be enforced by the 
holders. If, as in this case, the bank saw 
fit to pay unstamped checks, the act of 
Congress never intended that it could 
say the checks had not been paid, and 
that the money represented by them was 
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still in its hands, because the checks had 
not been stamped. In Charties & Robin- 
son Turnpike Company v. McNamara, 
72 Pa. 278, the instrument rejected by the 
court because it had not been stamped in 
accordance with the act of Congress was 
one upon which the defendant relied as 
the real contract between him and the 
plaintiff; in other words, it was the in- 
strument upon which its defense depended. 
Such is not the case here. 

The checks given by McCann may 
have been drawn in settlement of margi- 
nal deals, but he did not say they should 
not be paid. He gave them intending 
that they should be paid, and the bank 
upon which they were drawn would now 
become the quickener of his unwilling 
conscience for the purpose of saving it- 
self from the consequences of what may 
have been its own mistake in giving him 
credit for the checks of E. A. Meyers & 
Co. Even the ordinary gambler is not 
required to get the permission of the 
bank with which he keeps his account to 
withdraw his money to pay his gambling 
debts, regarded by him, as a rule, as ob- 
ligations of honor. This is about the 
position of the appellant as we under- 
stand it, and as the court below must 
have understood it. 

Judgment affirmed. 


CHATTEL MORTGAGE TO BANK, WITHIN FOUR MONTHS OF BANK- 
RUPTCY, VOID UNDER BANKRUPT ACT. 


Egan State Bank v. Rice, U. S. Circuit Court of Appeals, 8th Circuit Nov. 26, igoz. 


A merchant gave a chattel mortgage to 
a bank on his stock in trade, within four 
months prior to his bankruptcy, he re- 
taining possession under an agreement 
that the proceeds of sale should go to 
pay the mortgage and other debts and he 
from the proceeds paying expenses and 
debts in general, The mortgage required 
the merchant to make daily deposits of 


all sales, to apply on the debt to the 
bank. Held, the mortgage is void under 
§$ 673 Bankrupt Act of 1898 which pro- 
vides that incumbrances of property made, 
by one adjudged bankrupt, within four 
months prior to filing of petition, with 
intent to hinder or defraud his creditors, 
shall be void. 
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STOCK TRANSFER IN MASSACHUSETTS. 


Unrecorded transfer—Priority over subsequent attachment under statute of 1884. 


Clews et al v. Friedman, Supreme Court of Massachusetts, February 24, 1903 


Since the statute of 1884 in Massachu- 
setts, and by virtue thereof, a transfer of 
stock, by way of sale or pledge, by deliv- 
ery and written transfer, without record- 
ing the transfer on the books of the cor- 
poration, vests the transferee with title to 
the stock, as against a subsequent attach- 
ing creditor of the stockholder of record. 


Case reserved from Supreme Judicial 
Court, Suffolk County. John W. Ham- 
mond, Judge. 


Bill by one Clews and others to secure 
the release of an attachment placed by 
defendant, one Friedman, on certain 
shares of stock bought by plaintiffs from 
a third party. Reservation from Supreme 
Judicial Court. Decree for plaintiffs. 


KNowLton, C. J. This case calls for a 
construction of St. 1884, c. 229 (Rev. 
Laws, c. 109, § 37), which is as follows: 

‘* The delivery of a stock certificate of 
a corporation to a bona fide purchaser or 
pledgee for value received, together with 
a written transfer of the same, or a writ- 
ten power of attorney to sell, assign or 
transfer the same, signed by the owner of 
the certificate, shall be a sufficient de- 
livery to transfer the title as against all 
parties. But no such transfer shall affect 
the right of the corporation to pay any 
dividend due upon the stock, or treat the 
holder of record as the holder in fact, 
until such transfer is recorded upon the 
books of the corporation, or a new certi- 
ficate is issued to the person to whom it 
has been so transferred.” 


This enactment was a new departure 
and a change of policy in the legisla- 
tion of this commonwealth. 


Previous to St. 1881, c. 302, transfers 
of shares of railroad and manufacturing 
corporations, and of many others, could 
not be made effectual against the rights 
of subsequent attaching creditors unless 
recorded on the books of the corporation. 
Blanchard v. Dedham Gaslight Co., 12 
Gray, 213; Fisher v. Essex Bank, 5 Gray 
373; Pub. St. c. 112, § 56. Except in 
reference to the small number of corpora- 
tions in which there was no provision of 
statute or of the charter requiring a 
transfer to be made on the books of the 
corporation (see Boston Music Hall Asso- 
ciation v. Cory, 129 Mass. 435), a cred- 
itor, by examining the books, could be 
certain to obtain a valid attachment 
against the owner of record. No pur- 
chaser of stock could be sure that his 
title was good against possible attach- 
ments without an examination of the 
books of the corporation, nor could he be 
protected against attachments that might 
be made subsequently, unless he recorded 
his transfer immediately. 

This St. 1881, c. 302, was enacted at 
the instance of purchasers and pledgees of 
stock, but it did not give them nearly all 
that they sought to obtain from the legis- 
lature. It was in the nature of a com- 
promise between the conflicting interests 
of creditors and of those who desire that 
stock might safely be bought and sold by 
a transfer of the certificates from hand to 
hand. It left purchasers subject to the 
rights of creditors whose attachments had 
been made previously, and it gave every 
purchaser 10 days in which to record his 
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transfer before he could be affected by a 
subsequent attachment. 

In 1884 purchasers and pledgees sought 
to obtain greater security and convenience, 
and the result was the statute now before 
us. By the language of the act, “ Deli- 
very of a stock certificate * * * with 
‘a written transfer * * * signed by 
the owner of the certificate, shall be a 
sufficient delivery to transfer the title as 
against all parties.” Here the certificate 
is treated as evidence of a title. The 
assignment is to be made by the owner of 
the certificate, and the transfer of the cer- 
tificate transfers the title. What is meant 
by “title”? Evidently the title to the 
stock. A certificate in common form pur- 
ports to represent a perfect title to the 
stock. ‘The transfer of the certificate, by 
virtue of the statute, transfers the title 
referred to, as against all parties, includ- 
ing attaching creditors. The statute de- 
clares, in effect, that an attachment shall 
be of no avail against a bona fide trans- 
action of this kind. 

To obtain legislation of this kind was 
the purpose of the petitioners for the en- 
actment, as is shown by the history of the 
proceedings which appears in the legis— 
lative proceedings. Russell v. American 
Bell Telephone Co., 180 Mass. 467, dis- 
closes the existence of a usage that the 
possession of such a certificate, duly in- 
dorsed, enables the possessor to give title 
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Komitsch v. De Groot,et al. N. Y. 
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toa bona fide purchaser, good against 
everybody. The parties to this suit 
agree that by custom such certificates, 
indorsed in blank, and delivered by the 
owner, are accepted by transferees, like 
negotiable instruments, without inquiry 
as to the rights, if any, of third persons. 
The case of Andrews v. Worcester, etc., 
R. R. Co., 159 Mass. 64—66, indicates 
that, in the opinion of this court, this 
usage is well founded in law. That this 
is the construction of the commissioners 
on the last revision of the statute, and of 
the Legislature that enacted the revision, 
appears by Rev. Laws, c. 109, § 37, where 
the words ‘‘signed by the person named 
as the shareholder in such certificate ” are 
substituted for the works ‘‘ signed by the 
owner of the certificate,” and the words 
‘* against all persons ” are substituted for 
‘against all parties.” 

A like construction seems to be put 
upon an identical statute by the Supreme 
Court in Wisconsin in The H. W. Wright 
Lumber Co. v. Hixon, ro5 Wis. 153—158. 
Except as affected by this statute, the 
law authorizing the attachment of shares 
in a corporation is left in full force, and 
it is not necessary now to consider what 
remedy, if any, an attaching creditor 
would have, in equity or otherwise, to 
prevent the transfer of a certificate after 
an attachment. 

Decree for the plaintiffs. 


TO A OR B. 


supreme court, appellate division, second 


department, March 13, 1903. 


In an action by Amelia Komitsch 
against the executor of Cornelius Dod, 
deceased, and the Greenpoint Savings 
Bank, to determine the ownership of 
money on deposit in the bank in the 
names of “Cornelius Dod or Amelia 
Komitsch,” plaintiff called one H as a 


witness, to testify as to conversations had 
with Dod with reference to the account. 
The court sustained an objection to the 
offered testimony. A judgment for de- 
fendants is reversed and new trial ordered 
because such conversations are admis- 
sible. 
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CORPORATE STOCK TRANSFERS IN KANSAS. 


Culp v. Mulvane, Supreme Court of Kansas, Jan. 10, 1903. 


Under the statute of Kansas, the stock 
of a private corporation is subject to a 
valid transfer, as between the grantor and 
grantee, by a delivery of the certificate of 
such stock, indorsed in blank, with a pur- 
pose thereby to make such transfer. Nei- 
ther the formal transfer of such stock on 
the stock book of the corporation, nor the 
issuance of certificates to the purchaser, 
is essential to the valid transfer thereof, 
as between the parties thereto, or those 
claiming underthem. A bona fide transfer 
of such stock, by the delivery of certifi- 
cates and payment therefor, vests in the 
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transferee the right, as against the trans- 
ferror, to have the same transferred upon 
the stock books of the company, and to 
have new certificates issued to him, even 
after the death of the transferror. In an 
action by a creditor of the transferror, 
attacking such a transfer on the ground 
of fraud, the burden of showing fraud 
rests upon the party asserting it. Anda 
showing by him that the stocks in ques- 
tion were transferred in the manner in- 
dicated, does not shift the burden to the 
transferee to prove the bona fides and 
full consideration of such transfer. 


TEXAS. 


Jennings Banking & Trust Co. v. City of Jefferson, Court of Civil Appeals of Texas, 
Nov. 29, 1902. 


The Jennings Banking and Trust Co., 
sued the city of Jefferson to recover on 
three bonds, payable to bearer, issued by 
the city to purchase 21 acres of land for 
depot purposes for the Texas & Pacific 
Railroad. The district court of Marion 
County refused relief to plaintiff (1) on 
the ground that the city was without 
power to issue negotiable instruments for 
the purpose these were issued; (2) that 
the charter did not authorize the city to 
issue bonds to purchase ground for a 
depot; and (3) the evidence showing the 
equitable ownership of the bonds in an- 


other, prevented plaintiff from recovering. 
The judgment is reversed, it being held: 
The charter of the city authorizing it to 
issue bonds to aid in the construction of 
railroads, this conferred the power to 
issue negotiable bonds, and the power 
was broad enough to include the purchase 
of ground fora depot; and further, bonds, 
payable to bearer, placed by the owner in 
the hands of an agent for purpose of suit, 
the latter is entitled to maintain an action 
thereon, subject to any defense good as 
against the owner. 


TAXATION OF NATIONAL BANKS IN CALIFORNIA. 


Nevada Nat. Bank v. Dodge, U. S. Circuit Court of Appeals, gth Circuit, Oct. 6, 1902. 


The Nevada National Bank in San _ of 
Francisco sought to enjoin an assessment 


its shares to the individual owners 
under the act of California approved 
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March 14, 1889, which added a new sec- 
tion, 3610, to sections 3608 and 3609 of 
the Political Code. The bank contended 
that 3610 was inoperative and void, be- 
cause 3609 contains a specific direction 
that in making assessment to each stock- 
holder, there shall be deducted from the 
value of his shares, such sum as is in the 
same proportion to such value, as the 
total value of the real estate and property 
exempt by law from taxation bears to the 
whole value of all the shares of the national 
bank. The bank argued that as all the 
property of a national bank, except real 
estate, is exempt by law from state taxa- 
tion, the deductions directed to be made 
leave nothing in value in the shares to 
assess. But the court construes the sen- 
tence as requiring the assessor to first 
deduct from the total value of all the 
shares, the value of the real estate and 
all other property owned by the bank 
which would be exempt from taxation in 
the hands of owners of other moneyed or 
competing capital, and then toassess to 
each individual stockholder, his propor- 
tionate part of the remainder. It is fur- 
ther held, against the bank’s contention, 
that under the system of assessment pro- 
vided for in the California statute, nat- 
ional bank shares are not valued higher, 
in proportion to their real value, that 
moneyed or other competing capital oflocal 
banking corporations and that section 
5219 of the U. S. Revised Statutes is not 
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violated. The bank contended that 
owners of national bank shares are not 
allowed to deduct from the value of their 
shares, the amount of unsecured debts 
which they owe to bona fide residents of 
the state, while local banks and _ indivi- 
duals are allowed to make sueh deduc- 
tions from the amount of unsecured sol- 
vent credits owned by them, but the court 
says that under section 3609 such deduc- 
tions are allowed to national bank stock- 
holders; further, even if the statute made 
no provision for such deductions, it does 
not appear in the case that any stock- 
holder was indebted to a bona fice resi- 
dent of the state. The bank further con- 
tended that the assessment statute is void, 
because it does not provide for notice to 
the stockholders of the assessment pro- 
ceeding, nor an opportunity to them to 
be heard in relation thereto This con- 
tention is also denied, because the shares 
are assessed under a general law of which 
the stockholders must take notice, and a 
general law also fixes the time and _ place 
when and where the stockholder may 
appear to apply for reduction of the value 
placed on his property, of which he must 
also take notice. The judgment is that 
the assessment statute is valid, and the 
decree of the circuit court dismissing 
the bill to restrain the collection of the 
tax levied upon the assessed value of the 
shares, is affirmed. 


ASSIGNMENT OF NOTE AFTER JUDGMENT THEREON. 


Redden v. First National Bank, Supreme Court of Kansas, February 7, 1903. 


A promissory note which has passed in- 
to judgment is merged in the judgment, 
and has no life or vitality thereafter. The 
assignment of such note toone who knew 
that it had passed into judgment indorsed 
“ assigned with recourse ” does not make 


the assignor a guarantor of the payment 
of the note. The words “with recourse ” 
indorsed on the note, read into the as- 
signment of the judgment, create no lia- 
bility other or different from that of an 
assignor. 


M 
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AS STOCKHOLDER IN NATIONAL BANK. 


Martin v. Wilson, U. S. Circuit Court of Appeals, Seventh Circuit, February 3, 


1903. 


The Exchange Bank of Kansas City, 
Kansas, subscribed and paid for shares of 
stock in the First National Bank of Kan- 
sas City. The latter bank failed, and its 
receiver obtained a judgment for stock- 
holders’ liability against the Exchange 
Bank in the Kansas courts. The judgment 
remaining uncollected, it was assigned 
to plaintiff, who sued defendant upon his 
statutory liability as stockholder of the 
Exchange Bank. Defendant contended 
that the Exchange Bank was without 
power to subscribe for the stock in the 
National Bank. The court holds that the 
effect of the judgment of the Kansas 
court was, that the Exchange Bank was 
liable upon its subscription and the as- 
sessment thereon. This, so far as the 
bank is concerned, forecloses any further 


NOTE AND MORTGAGE ON REAL 


question in a collateral jurisdiction, for 
full faith and credit must be given by the 
federal courts to the judgments of the 
couris of Kansas. Not only is the Ex- 
change Bank foreclosed, but the judg- 
ment is an adjudication of all the ques- 
tions involved against all persons who 
are, by the laws of Kansas, bound by the 
judgment. The defendant, at the time 
the judgment was entered, was a stock- 
holder of the Exchange Bank, and as 
such, in the absence of fraud or collusion, 
was represented by the corporation in the 
action in which the judgment was en- 
tered. To the extent that the Kansas 
court has adjudged that the Exchange 
Bank is liable on the subscription, such 
adjudication binds defendant, as well as 
the Exchange Bank. 


ESTATE. 


N. Y. Security & Trust Co., v. Davis, Maryland Court of Appeals, Dec. 4, 1902. 


A note and mortgage on real estate in 
Maryland were dated and executed in 
that state. In an action to foreclose, Held, 
the presumption, in the absence of con- 
trary proof, is that the instruments are 


payable at the place where dated, and 
the mortgagor having paid 7 per cent. 
per annum on a Maryland contract, is en- 
titled to have the excess over 6 per cent, 
credited on the mortgage debt. 


LIABILITY ON CASHIER’S BOND. 


Ida County Savings Bank v. Seidensticker, lowa Supreme Court, Dec. 20, 1902. 


The cashier of a savings bank in Iowa 
gave a bond conditioned for faithful per— 
formance of his duties, but naming no 
time during which it was to be operative, 


and no further bond was ever given. At 
each annual meeting of the directors, the 
cashier was reappointed as such for the 
ensuing year. Held, the cashier did not 
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hold his office for fixed terms of one year 
each, and the bond was not limited to the 
first year, but was a continuing one, 
covering his entire period of service, 
Where the cashier took money for his 
own use, putting in debit slips or giving 
his note, without the consent of the direc- 
tors; but entered the transactions re- 
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gularly on the books, so that the direct- 
ors knew of them, but took no steps to 
check them, though they continued for 
several years, Held: the knowledge and 
negligence of the directors was no de- 
fense in an action on the cashier’s bond 
against the surety. 


SURETY ON NOTE WHERE DEBT SECURED 


Gotzain v. Hein, Minn. Supreme Court, Nov. 


One who signs a promissory note for 
the accommodation of the maker, with 
knowledge of the fact that the debt evi- 
denced by the note is secured by a mort- 
gage, in the absence of an agreement to 
the contrary, is presumed to be surety 
only, and the note so signed is presumed 
to be collateral to the mortgage. In such 


BY MORTGAGE. 


21, 


1902. 


case the maker has no authority to agree 
with the payee that the note shall be re- 
ceived in part payment of the mortgage 
debt. Ifthe payee under such circum- 
stances, the security being sufficient, dis- 
charges the mortgage without exacting 
full payment of the mortgage debt, the 
surety is thereby discharged. 


NOTES TO NATIONAL BANK 


TO COVER UNAUTHORIZED LOANS. 


Murphy v. Gumauer, Colo. Court of App., Nov. 10, 1902. 


A national bank having loaned money 
in excess of one-tenth of its stock to a 
single borrower and fearing forfeit of its 
priyileges, one G, as a matter of accom- 
modation, at the instance of the bank’s 
principal stockholder, executed several 
notes, one payable directly to the bank, 
the others indorsed to it, which were listed 
as assets and the unauthorized loans re- 
duced correspondingly. In an action by 


the bank’s receiver, against G, Held, if the 
bank released its claims on the excessive 
loans to the extent of the notes, they 
were supported by a sufficient considera- 
tion; and even if otherwise, the notes 
having been given with the intention of 
having them appear as assets, and having 
been so used and published, G was es- 
topped, as against creditors of the bank, 
from questioning their validity. 


CONTRACT OF INDORSEMENT IN GEORGIA. 


Baldwin Fertilizer Co. v. Carmichael, Georgia Supreme Court, December 12, 1902. 


A contract attached to a promissory 
note and signed by the payee thereof in 
which he undertakes to transfer the note 
“and guaranty it as free from any defense 


that could be made under section 2785 of 
the Code of Georgia, and also guaranty 
payment in full on the day it is due” is, 
in this state, a contract of indorsement. 
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ACCEPTANCE OF BILL OF EXCHANGE. 


Nelson et al v. Nelson Bennett Co., supreme court of Washington, February 
21, 1903. 

Action by Nelson & Brecht against the the amount specified on account of work 
Nelson Bennett Co., upon the following and material furnished, and had agreed 
instrument: that they would pay the indebtedness to 

ABERDEEN, Wash., Oct. 3rd, Igor. Mounce & Blue, or their order, in such 

For value received we hereby sell and sums and to such persons as to Mounce & 


assign to Nelson & Brecht five hundred yy), might seem right and proper. De- 


‘ 3 . dollars of any money om 
= pata gh. yp me ha Selena fendants demurred. The demurrer was 


Bennett Co., on account of our contract Overruled, and upon a trial plaintiffs had 
with them in the construction of railroad judgment on a verdict for $552.59. 
work. And we hereby request the said On appeal, this judgment is reversed. 


Nelson Bennett Co. to pay Nelson & ‘The instrument is held to be a bill of ex. 
Brecht the said sum of $552.59 out of 


any money due or to become due us on Change, and comes within the provisions 
account aforesaid, and to charge same to of the Negotiable Instruments Law, which 
our account, Mounce & BLUE. requires the acceptance to be in writing. 

laintiffs alleged presentment to Nel- Apart from the instrument, there was no 
son Bennett Co.; refusal of payment; that proof in the case sufficient to charge the 
at the time the instrument was executed, Nelson Bennett Co, with liability to plain- 
Nelson Bennett Co. were indebted to tiff. 


Mounce & Blue in a sum sufficient to pay 


ACCEPTANCE OF BILL OF EXCHANGE, 


Shutt Imp. Co. v. Erwin, supreme court of Kansas, February 7, 1903. 


Certain orders topay money were drawn that “no person within this state shall be 
upon the Shutt Improvement Company, charged as an acceptor of a bill of ex- 
but were not accepted in writing by that change, unless his acceptance shall be in 
company, although it was contended it writing, signed by himself or his lawful 
had authorized the drawing of the bills. agent,” and holds that the drawee of a 
Payment was refused, and the payee bill of exchange, or of an order to pay 
brought action against the drawee and money, is not liable in an action thereon 
recovered judgment, This is reversed by _ by the holder until after he has accepted 
the supreme court, which cites the stat- such bill or order in writing. 
ute of Kansas (Sec. 547, Gen. St. 1901) 


LOST BILLS AND NOTES; HOW PAYOR PROTECTED IN MAINE. 


Matthews v. Matthews, Supreme Court of Maine, Dec. 4, 1902. 


In a suit upon a note claimed to have determine, in accordance with the facts of 
been lost, the court in its discretion will each particular case, whether the plain- 
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tiff shall have judgment without furnish- 
ing the defendant with indemnity. Al- 
though the loss of the note without in- 
dorsement and after maturity is estab- 
lished by the weight of evidence, it is 
not, therefore, to be necessarily and con- 
clusively assumed that the maker will be 
subjected to no loss on account of its re- 
appearance. In such case, the court may 


THE BANKING LAW JOURNAL. 


in its discretion, and as a condition to the 
rendition of judgment, order such in. 
demnity given as will reasonably protect 
and secure the defendant from possible 
loss, or it may order the case continued 
for judgment from term to term until the 
note has been barred by the statute of 
limitations. 


STOCK TRANSFERS IN MISSISSIPPI. 


Scherk v. Montgomery, Supreme Court of Mississippi, February 23, 1903. 


One S subscribed for 12 shares in an 
oil company, paying $800 and agreeing 
to pay the other $400. S sold the shares 
to M at a premium, as fully paid up, and 
gave M a written order on the company 
to issue the shares to M, having sold 
same to him. Afterwards S paid the re- 
maining $400 to the company, and noti- 
fied it not to issue the stock to M. 

M sued Sand the company, praying 
that he be declared the owner of the 
stock, and that the company be required 
to issue itto him. A demurrer to M’s 
bill is overruled. The court says: 


“We cannot support the contention 
that a sale of the stock, as between the 
parties, cannot be made except by actual 
transfer on the books of the company. 
This is for the convenience of the corpo- 
ration, and it has, in this suit, full oppor- 
tunity to give any valid reason why it 
should not make the actual transfer. The 
design of Code § 844 and the amendment 
(Acts 1894, p. 46) was simply to protect 
creditors and fix the stockholders’ liabil- 
ity for unpaid subscription. The trans- 
fer on the sale is good as between the 
seller and the purchaser.” 


MONEY COLLECTED BY INSOLVENT BANKER. 


Peters Shoe Co. v. 


Murray, court of civil appeals of Texas, January, 21, 1903; re- 


hearing denied February 11, 1903. 


The Peters Shoe Company, on April 
28, 1902, made a draft for $375 20 upon 
Murray, Houston & Co., Floresville, 
Texas, and sent the draft to A. B. Briscoe, 
a banker at that place, for collection. 
Murray, Houston & Co. paid the draft by 
check on Briscoe, with whom they kept an 
account, which Briscoe took, and charged 
their account with the amount. For the 
proceeds, Briscoe, on May 2d, mailed his 
own draft on W. L. Moody & Co.. of Gal- 
veston, to the Peters Shoe Co. On May 
3rd, Briscoe closed his bank, ceased busi- 


ness, and made an assignment to W. O. 
Murray. On May sth, the Peters Shoe 
Co. received Briscoe’s draft, but Moody 
& Co. refused to pay it. Briscoe was in- 
solvent when he collected the draft. 
When the assignee took charge, he had 
in actual cash, $473. 30. 

In an action by the Peters Shoe Co. 
against Murray, assignee, it is held that 
Briscoe was merely a debtor to the Peters 
Shoe Co. for the amount of the collection, 
and the company could not claim the 
amount from the assignee as a trust fund. 
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GIFT OF BANK DEPOSIT. 


Burrs v. Burns, supreme court of Michigan, March 23, 1903. 


Michael Burns kept an account with 
the Detroit Savings Bank in his own name. 
Afterwards, he verbally instructed the 
teller to put his wife’s name on the book 
opposite his name so that she would have 
the right to draw from that account, as it 
wes as much her money as it was his 
money. When making his will, the hus- 
band being asked what disposition he was 


NOTEHOLDER’S RIGHT 


going to make of the money in the bank, 
stated it was already settled, it belonged 
to his wife. After the husband’s death, 
in a controversy between his administra- 
tor and the widow, it was held the facts did 
not show a gift of the money to the wife, 
and that the authority to the wife to use 
the money was terminated by his death. 


TO RENOUNCE MAKER’S, AND RESERVE 
INDORSER’S, 


LIABILITY. 


lhe holder of a note who agrees with the makers to release them from liability on 


payment of 25 per cent., reserving recourse against indorsers, does not discharge 
the indorsers from liability; and indorsers are individually liable, even where 
they are members of the firm released as makers. 


Faneuil Hall Nat’l] Bank v. Meloon, Supreme Court of Massachusetts, Feb. 27, 1903. 


Che firm of Meloon and Wyeth made 
their three months’ note, payable, to the 
bank, which they indorsed individually, 
with a third indorser, also incorsed in the 
firm name; and the note was discounted 
by the bank and the proceeds delivered 
to the firm, 

Before maturity, the firm notified the 
bank of inability to pay; and the bank 
executed and delivered to the firm, with 
knowledge of all parties, an agreement 
that, in consideration of the firm’s paying 
25 per cent., and the acceptance by other 
creditors of the firm, of the same per 
cent. of their respective claims, it would 
never prosecute any legal proceedings 
against the firm to collect the note, but 
expressly reserving all its rights to pro- 
eed against the three indorsers individu- 


ally to collect the balance due on the 
note. The firm paid the 25 per cent. 

In an action by the bank against the 
indorsers to recover the balance due on 
the note, the two indorsers who were 
members of the firm, contended that the 
effect of what had been dene was to dis- 
charge them from liability. The court 
denies this contention, and holds the in- 
dorsers liable. It says: 

‘* There can be no ¢oubt that the hold- 
er and owner of a negotiable promissory 
note may covenant with the maker not to 
sue, as was done in this case, and reserve 
all his rights against the indorsers. Taur.- 
ton Nat. Bank v. Stetson, 145 Mass. 366. 
Dickinson v. Metacomet Natl. Bank, 130 
Mass. 132; Tobey v. Ellis, 114 Mass. 120. 
It may be observed— though, of course, 
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it has nothing to do with the decree— 
that it is now expressly provided by the 
Revised Laws, which went into effect 
since this action was brought, that ‘the 
holder may expressly renounce his rights 
against any party to the instrument be- 
fore, at or after its maturity.’ Rev. Laws, 
c. 73, $ 139. In this case the covenant 
not to sue was with the firm as a firm, 
and not with the indorsers, all rights 
against the indorsers as such were ex- 
pressly reserved. The defendants were 
none the less indorsers and none the less 
liable as such because they were also lia- 
ble as members of the firm which made 
the note. The effect of the covenant not 


USURY 


BY NATIONAL 
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to sue was to release the firm as the mak- 
er, not the individual members as indor- 
sers. It is true that each partner is liable 
in solido for the debts of the firm; but 
his separate estate is liable in the first in- 
stance for his individual debts, and his 
individual indorsement of a firm note may, 
therefore, enhance the security afforded 
by it. For this reason the holder of a 
firm note indorsed by the _ individual 
members of the firm might be willing to 
compound his claim against the firm, if 
he could reserve his rights against the in- 
dorsers; and we see no objection to his 
doing so. See Roger Williams Natl. Bank 
v. Hall et al , 160 Mass. 171.” 


BANK. 


Citizens’ National Bank v. Donnell, supreme court of Missouri, March 4, 1903 


In renewing an indebtedness, interest 
on an old note was compounded every 
six months by a national bank in Mis- 
souri, and included in a new note. The 
Missouri statute provides that interest 
shall not be compounded oftener than 
once a year, and the national bank act 
provides that a bank may charge interest 
at the rate allowed by the laws of the 
state where it is located, and no more. 
Held, the transaction was usurious. 


DEPOSIT OF SECURITIES WITH 


BANK WITHIN FOUR MONTHS 


In the taking of a renewal note by a 
national bank for an indebtedness, inter- 
est on an old note was chargedat the rate 
of 7 per cent., and on an overdraft at the 
rate of 12 per cent., the total being included 
in the new note. The legal rate in Mis- 
souri in the absence of written agreement 
is 6 per cent., and parties may agree in 
writing for 8 per cent. ‘There was 
written agreement. Held, the transaction 
was usurious. 


no 


OF 


BANKRUPTCY. 


Laundy v. First National Bank of Junction City, Supreme Court of Kansas, January 
10, 1903. 


A debtor deposited with his creditor, a 
national bank, $500 of book accounts to 
secure his obligation of $400, and within 
four months was adjudged to be bank- 
rupt in involuntary proceedings. The 
bank collected $141 of the amount, which 
the trustee of the bankrupt’s estate sued 


to recover. The trustee alleged that the 
deposit of the accounts was both fraudu- 
lent and preferential. On the trial, the 
only evidence relating to the character of 
the transaction was the petition and ad- 
judication in the insolvency proceedings. 


Held, while the adjudication was con- 
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clusive of the question of insolvency, and believe that the securing of its claim was 
of the insolvent’s intent, it was not suffi-_ intended asa preference. The evidence 
cient to show that the bank participated was, therefore, insufficient to authorize a 
in the insolvent’s fraudulent intent, or recovery by the trustee. 

that the bank had reasonable cause to 

















INTEREST ON NOTE. 


Holmes v. Dewey, supreme court of Kansas, March 7, 1903. 


An agreement by the makersof aprom- and 1o per cent. after that time, is not un- 
issory note to pay interest at 6 per cent. lawful as to the excess over 6 per cent. 
per annum from its date until maturity, agreed to be paid after note became due. 













FRAUDULENT ALTERATION OF NOTE. 


Hocknell v. Sheley, supreme court of Kansas, March 7, 1903. 





The fraudulent alteration of a promis-_ eration, and, if the note is secured by a 


sory note ina material respect destroys mortgage, such alteration operates to 
the note as a cause of action, and will discharge the mortgage. 
defeat a recovery on the original consid- 











ATTACHMENT AGAINST NATIONAL BANK. 





Van Reed v. Peoples National Bank, N. Y. Court of Appeals, Jan. 20, 1903. 










The act of Congress (sec. 5242 Rev. for suitsagainst national banks, except 
St) prohibiting an attachment before suits between them and the United States, 
judgment against a national bank byany oor its officers and agents, shall be the 
state court, does not apply alone to in- sameas jurisdiction for suits against banks 
solvent national banks, but to attachments not authorized by any law of the United 
against solvent ones as well. This pro- States, and repealing all acts inconsistent 
vision was not repealed by the Act of therewith. 

Congress of July 12, 1882 that jurisdiction 














DELAY IN PRESENTMENT OF CHECK. 


Williams v. Brown, N. Y. Supreme Court, appellate division, second department, 
February 11, 1903. 











A check upon the Perth Amboy Bank which the check was given. It appeared 
was given for goods sold and delivered. that the drawer of the check had settled 
The holder delayed payment until after with that bank in such a way as to incur 
failure of the bank, This action was_ no loss by reason of the failure of the in- 
brought for the price of the goods for stitution. The court holds that under 








326 THE BANKING LAW JOURNAL. 


these circumstances the delay in the pre- 
sentation of the check did the drawer no 
damage, and the purchase price of the 


goods for which the check was given, is 
recoverable. 


SIX PER CENT EXTENSION ON TEN PER CENT. NOTE, 


Mutual Benefit Life Insurance Company v. Daniels, supreme court of Nebraska, Jan. 
8, 1903. 


Where a note provides for te» per cent. 
interest after maturity, and an extension 
agreement is entered into. between the 
maker and holder extending the time of 
payment and providing for six per cent. 


MARRIED WOMEN’S 


The danger to Nebraska banks in pur- 
chasing this class of paper is well illus- 
trated by the decision of the Supreme 
Court of Nebraska in Farmers Bank v. 
Boyd.* ‘Iwo promissory notes were signed 
by a married woman without her husband 
joining with her. The notes did not 
recite that they were given on the faith 
and credit of the separate estate of the 
maker. The notes were given for stock 
in a hedge fence company; the maker 
of the notes was the owner of separate 
property at the time of execution, but 
she never actually received any considera- 
tion for the notes. ,The Farmers’ Bank 
purchased these notes for a valuable con- 
sideration, before maturity, relying on 
the separate estate of the maker, and 
without notice of any defenses, but wich 
knowledge of the fact that the maker of 
the notes was a married woman. 

In the bank’s action to enforce the 
notes, there was conflicting evidence on 
the question of the intention of the maker 
to bind her separate property for the 
payment of the obligation. The jury 
found the facts in favor of the maker, 


* Decided February 4, 1903. 


interest thereon during the period of ex- 
tension, after the expiration of the period 
of extension the note will again draw in- 
terest at ten per cent. 


NOTES IN NEBRASKA. 


who had judgment on the verdict. The 
bank took the case to the Supreme Court, 
wherein the judgment is affirmed. The 
court holds : 

1. Under our statute, a married woman 
is but partially emancipated from her 
common law disability to contract. 

2. The signing of a promissory note by 
a married woman creates no presumption 
of consideration, or of her intention to 
bind her separate estate. 

3. The burden of proof is upon the 
holder of a promissory note signed bya 
married woman to show that she intended 
to bind her separate estate for the satis- 
faction of the obligation. 

The bank in this case pointed out the 
manifest injustice to bona fide purchasers 
of commercial paper from adherence to 
these doctrines ; but the court responded 
that the question of the possible abuse 
that may follow from the enactment of a 
statute fixing the liability of a married 
woman with reference to her separate 
estate, is one to be determined by the 
law making power of the state and not 
by the courts. 
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NEW LEGISLATION. 


OFFICERS OF TITLE AND CREDIT GUARANTY CORPORATIONS. 


Chapter 135, Laws of New York, 1903. 
An act to amend the insurance law, 
relative to officers of title and credit 
guaranty corporations. Became a 
law April 6, 1903, with the approval 
of the governor. Passed, three-fifths 
being present: 

Section 1. Section 172 of Chapter 690 
of the laws of 1892, entitled An act in 
relation to insurance corporations, con- 
stituting chapter 38 of the General Laws, 
is hereby amended to read as follows: 

$172. By Laws.—The by-laws of every 
corporation created under the provisions 
of this article shall be deemed and taken 
to be its law, and shall provide: 

1. The number of its directors. 

2. Their term of office, which shall not 
exceed one year. 

3. The manner of filling vacancies 
among directors and officers. 

4. Time and place of annual meeting. 

5. The manner of calling and holding 
special meetings of stockholders. 

6. The number of stockholders who 
shall attend either in person or by proxy 
at every meeting to constitute a quorum. 

7. The officers of the corporation and 
the manner of their election by the direc- 
tors, and their powers and duties. Such 
officers shall always include a president, 
secretary, treasurer, and a general mana- 
ger. The president must be elected 
from among the directors. 

8. The manner of electing or appoint- 
ing inspectors of election. 

9. The manner of amending or repeal- 
ing the by-laws. 

Section 2. Section 175 of said chapter 
is hereby amended to read as follows: 

$175. Directors.—Every director of 


any such corporation shall be a stock- 
holder to the extent of at least five shares 
of stock. The corporation shall have 
such officers as shail be prescribed in its 
by-laws. There shall not be less than five 
nor more than twenty directors, and the 
number originally fixed by the by-laws of 
the corporation may be changed at a 
special meeting of the owners of a ma- 
jority of the whole amount of the capital 
stock of the corporation, called pursuant 
to notice specifying the purpose of the 
meeting, which shall be served in the 
manner prescribed in Section 171. The 
vote of a majority of the stockholders in 
person or by attorney duly authorized for 
that purpose shall be necessary to such 
change. A majority of the whole number 
of directors shall be necessary to consti- 
tute aquorum. The secretary shall record 
all the votes of the corporation and the 
minutes of its transactions and of the 
board of directors, in a book to be kept 
for that purpose. The treasurer shall 
give bonds in such sum and with such 
sureties as are required by the by-laws for 
the faithful discharge of his duties. 

Section 3. This act shall take effect 
immediately. 
~ NoTE —The amendment of Section 172 con- 
sists in changing subdivision 7, so that officers, 
other than the president, need not be directors. 
Subdivision 7, before amendment, provided: 
“7. The officers of the corporation and man- 
ner of their election by and from the directors 
and their powers and duties. Such officers shall 
always include a president, secretary, treasurer 
and a general manager.” 

The amendment to Section 175 consists 
in omitting the words ‘‘to be elected from 
among its directors’ from the second sentence, 
which formerly read: “ The corporation shall 


have such officers to be elected from among 
its directors, as shall be prescribed in its by-laws ° 
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INVESTMENT OF CAPITAL AND DEPOSITS OF TRUST COMPANIES. 


Chapter 160, Laws of New York, 1903. 
An act to amend the Banking Law, 
in relation to investment of capital 
and deposits of trust companies. 
Became a law April 14, 1903, with 
the approval of the Governor. 
Passed, three-fifths being present. 


Section 1. Section 159 of chapter 689 
of the laws of 1892, entitled “An act in 
relation to banking corporations” is 
hereby amended to read as follows: 

$159. Investment of capital and de- 
posits.—The capital of every such corpo- 
ration shall be invested in bonds and 
mortgages on unincumbered real property 
in this state to the extent of sixty per 
centum of the value thereof, or in the 
stocks or bonds of this state, or of the 
United States, or of any county or in- 
corporated city of this state duly author- 
ized by law to be issued. The moneys 


received by any such corporation in trus- 
may be invested in its discretion in the 
securities of the kind in which its capital 
is required to be invested, or in the stocks 
or bonds of any state of the United 
States, or in such real or personal securi- 
ties as it may deem proper. No such 
corporation shall hold stock in any pri- 
vate corporation to an amount in excess 
of ten per centum of the capital of the 
corporation holding such stock. 

Section 2. This act shall take effect im- 
mediately. 

NOTE.—The amendment allows investment 
of capital in bonds and mortgages, on unincum- 
bered real property in the state to the extent of 
60 per cent. of the value thereof. The section, 
before amendment, provided that the real prop- 


erty must be worth at least double the amount 
loaned thereon. 


DAYS OF GRACE ABOLISHED IN MINNESOTA. 


An act abolishing days of grace and fixing 
the maturity of negotiable instru- 
ments and other evidences of indebt- 
edness. 


Be it enacted by the legislature of the 
State of Minnesota. 

No promissory note, draft, check, ac- 
ceptance, bill of exchange or other evi- 
dence of indebtedness, shall be entitled to 
days of grace, but the same shall be paya- 
ble at the time fixed therein without grace. 

All promissory notes, checks, drafts, ac- 
ceptances, bills of exchange, or other 
evidences of indebtedness, falling due or 


maturing on Sunday, or on any legal holi- 
day, shali be deemed due or maturing on 
the next succeeding business day; and 
when two or more of these days come to- 
gether, or immediately succeed each 
other, then such instrument, paper or in- 
debtedness shall be deemed as due or 
maturing on the day following the last of 
such days. 

All acts and parts of acts inconsistent 
herewith are hereby repealed. 

This act shall take effect and be in force 
from and after June 30, 1903. 
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THE DEFINITION AND HISTORY OF TRUST COMPANIES. 


\N ADDRESS DELIVERED BY CLAY HERRICK, OF CLEVELAND, OHIO, BEFORE CHICAGO CHAPTER. 
AMERICAN INSTITUTE OF BANK CLERKS. 


We are to confine our discussion to-night to 
two topics, the definition of trust companies 
and an outline of their history. 

It must be observed at the outset that it is 
quite impossible to give a description of the 
trust company that will truly describe all in- 
stitutions known by that name. The laws of 
the different States vary widely in the functions 
which they allow these companies to exercise. 
And even in the same State it is not unusual to 
find some companies in possession of charters 
granting powers quite different from those given 
to other companies. In my own State of Ohio, 
for example, trust companies incorporated some 
years ago are allowed a much wider range of 
privileges than are those of recent years. Aside 
from the law in the matter, different companies 
are constrained by the peculiar conditions of 
their location, of the line of customers whom 
they serve, of the customs of their neighborhood 
and of the business that most naturally and 
easily comes within their reach, to do the bulk 
of their business along various lines. 

Hence we find some companies doing a busi- 
ness that is mainly that of the ordinary savings 
bank: some add to this a large commercial 
business, including (in some States) the discount 
of paper; to these functions some add a con- 
siderable business in the handling of the affairs 
of corporations, as fiscal agent, registrar, trans- 
fer agent, intermediary in the formation or re- 
organization of corporations, the holding of 
funds or papers in escrow, and so on; and 
others have a large responsibility in the care of 
estates and in the performance of sundry duties 
as trustee for individuals, companies, syndicate 
managers, etc. Ina few instances, mainly in 
the East—in one case here in Chicago—trust 
companies restrict their operations to those 
Which are trust functions as distinguished from 
ordinary banking functions; but instances of 
this are becoming fewer, and the growing ten- 
dency of trust companies to encroach upon 
every department of the banking business ex- 
cept that of note issue is causing an increasing 


amount of apprehension on the part of officers 
of both state and national banks. 

It is evident, therefore, that to call an institu- 
tion a‘‘trust company” is to describe its ex- 
act functions no more than one could describe a 
“*manufacturing concern.” It might manufac- 
ture pins, or locomotives, or paper dolls, and 
still be a manufacturing concern. So a com- 
pany may be a savings bank, a commercial bank, 
a manager of estates, a safety deposit company, 
a title insurance company, a trustee for individ- 
uals and corporations, and so forth, and be 
called a trust company. It may be twoor more 
of these, or all of them, and be a trust com- 
pany. 

Nevertheless, it is quite possible to define a 
trust company in a way that correctly describes 
its distinctive features, because we may take these 
companies at what they are potentially, at what 
they may be if they please and can get the 
business. 

With this in mind, we will say that a trust 
company is a corporation empowered to exercise, 
in addition to ordinary banking powers, a large 
number of fiduciary or trustee functions. The 
name “trustee company ” would better descrive 
its character. It may undertake practically any 
duty that one man ts apt to entrust to another 
in regard to financial matters; and in some 
States may even act as the guardian of the per- 
son of minors or incompetent adults. 

It has been aptly styled “The Department 
Store of Finance.” 

The typical trust company is divided into 
departments; the most usual division being a 
three-fold one, into banking, trust and safety 
deposit departments. In some companies these 
departments are again sub-divided. Other de- 
partments sometimes found are the bond de- 
partment, for the sale of bonds and other first 
class securities; the escrow department, where 
money, property or papers are held to be deliv- 
ered to a third party upon the fulfillment of 
certain conditions; the real estate department, 
in which the company acts as agent to buy, sell, 








rent Or manage real estate; the title insurance 
department, for the insurance of titles to real 
estate; the fidelity insurance department, in 
which the company acts as surety on bonds. 
The two functions last named are not, in most 
States, undertaken by trust companies, but are 
carried on by separate title insurance or fidelity 
insurance companies. But one of your large 
companies in Chicago combines the trust and 
title insurance business, and many trust com- 
panies in Pennsylvania include fidelity in- 
surance. 

Of course, the department which gives to 
these companies their name, and that which dis- 
tinguishes them from banks proper is the trust 
department, and this is the only one which we 
need consider at all in detail. The functions of 
this department are many and various, and we 
have time to name only a part of them. 

Courts are authorized to appoint trust com- 
panies as administrators and trustees of estates, 
and they may act as executors and trustees by 
appointment under will. In these « apacities the 
company takes entire charge of the estate just 
as an individual would. The fees are never 
more than are allowed to an individual acting 
in a like capacity and are fixed by law, varying 
somewhat in different States. 

Trust companies may be appointed guardians 
of minors and conservators or committees of 
estates of insane or feeble-minded adults; and 
in some States may be guardians of the person 
as well as of the estate. Such companies may 
also act as assignees of failed concerns, or as 
receivers of embarrassed -ones; their duties in 
such cases being the same as would devolve 
upon individuals having such appointments. 

An important field of work which is coming 
to be almost exclusively in the hands of trust 
companies is that as transfer agent and _ regis- 
trar for stock issues of corporations whose stock- 
holders are thus protected against any over- 
issue Or irregularity of issue of stock. These 
companies are quite commonly trustees for bond 
issues, certifying to the genuineness and re- 
gularity of such issues. The public seems to 
be not always aware that a trust company act- 
ing in any of the three capacities last named 
makes no guarantee of the payment or value of 
such securities, its guarantee extending only to 
the genuineness of the documents and the re- 
gularity of the issue. 
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The cases ic which trust companies are ca. ed 
upon to act as trustee or agent under private 
agreement are numerous and diversified, inc|.ud- 
ing services for States, municipalities, railroads, 
individuals, partnerships, committees and cor- 
porations. Often they are called on to hold 
money or papers in escrow, pending performance 
of contract between the original parties. Voting 
trusts, syndicate managers, individuals or com- 
mittees acting as temporary trustees find them 
useful fiscal agents. In bond issues they are 
made agents for the payment of coupons. 
Their services are utilized for the collection of 
stock or pool subscriptions, payable in install- 
ments as called; and for the distribution of funds 
in similar cases, 

Individuals use the trust company in an in- 
creasing number of ways. The man who on 
account of advancing years feels himself losing 
the power to look after his own interests in the 
best manner finds in such a company a capable 
and responsible agent. If he contemplates a 
trip abroad, or a winter in the South, or in Cali- 
fornia, the trust company will look after his 
affairs in his absence. The uncertainty of hav- 
ing one’s will carried out as intended has led to 
a growing custom of turning over a part or al! 
of one’s property to a trust company under a 
trust deed, thus doing away with the possibility 
of litigation over a will after death, as well as 
avoiding the worry of business in old age. 

Widows, married women and others not ac- 
customed to business place their affairs in the 
hands of the trust company, and thus reccive 
an assured income without the risk and anxiety 
that would come with an attempt to look after 
them in person. 

Most eastern trust companies, and some west- 
ern ones, as those in St. Louis, carry on a con- 
siderable business in the financing and prom - 
tiop of enterprises. This has not been done by 
Chicago companies, and I find that the feeling 
here on this question is quite conservative. Un- 
doubsedly it is a field of effort that requires great 
care ifthe company 1s to be always on safe 
ground. A certain part of this work may, how- 
ever, be undertaken with no element of risk. 
When a new enterprise is proposed, someone in 
whom the public has confidence must investi- 
gate it and report, or else each prospective in- 
vestor must go to the expense and effort of in- 
vestigating for himself. Someone must see that 
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the new corporation actually has the property 
it represents itself as having; that its title is 
good; that the securities offered to the public 
are correctly drawn and that they offer real pro- 
tection to the purchaser; in short, that the 
whole proposition is legitimate and made in 
good faith, This service the trust company 
may perform with no risk, provided, of course, 
that it does not assume any guarantee for the 
payment of the securities. Regarding the 
other things that may be done there ‘is more 
room for discussion, the placing of the securities 
among the “ campfoilowers”’ and the subscrip- 
tion to a larger or smaller amount of them by 
the company itself. 

Without pretending to cover the entire ground, 
we have by way of definition stated some of 
the things that a trust company is. The at- 
tempt has been to state what it actually is in 
practice, not what it is in theory or in the orig- 
inal intent of trust company legislation. And 
please note that it is a temporary definition 
only but one which I have tried to bring up to 
date. While the theory is the same, in actual 
practice the trust company of to-day is not 
exactly what it was ten years ago, as one may 
perceive by reading a description of one writ- 
ten at that time; and it is probably not just 
what it will be ten years hence. 
we move in these strenuous days, 

It will now be interesting to take up the sec- 
ond part of our subject and to trace in outline 
the history of trust companies. To the student 
of history, who is accustomed to trace the 
growth of institutions through a series of gen- 
erations or centuries or even of thousands of 
years, the development of the trust company 
is little short of marvelous. As has been stated 
frequently, this development has come within 
the past seventeen years, and much of it with- 
in the past ten years. This is true, as we shall 
see, in spite of the fact that a few such com- 
panies existed as farback as the third decade 
of the nineteenth century. Prior to 1885, the 
encyclopedias—supposed as they are to contain 
information regarding everything of more than 
mere local interest—did not even mention the 
term “ Trust Company.” The Trust Company 
section of the American Bankers’ Association 
was not established until 1897. Ten years ago 
a prominent trust company Official called atten- 
tion to the fact that “there is not to be found 
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fifty pages of literature concerning trust com- 
panies;” and, aside from circulars issued by 
various companies as advertisements, the state- 
ment would not be much of an exaggeration 
to-day. 

Two companies claim the distinction of hav- 
ing been the first trust company in the United 
States, which means the first in the world, since 
these institutions, as we Know them, have not 
been developed elsewhere ; these are the “ Penn- 
sylvania Company for Insurance on Lives and 
Granting Annuities” and “ The Farmers’ Fire 
Insurance and Loan Company,” now “ The 
Farmers’ Loan and Trust Company” of 
New York. Gathered about a table in a Phila- 
delphia coffee house—the club of those days— 
in the winter of 1809, a party of gentlemen deter- 
mined upon the formation of a company for 
insuring lives and granting annuities. Three 
years later, in 1812, the charter was secured, and 
the company began a business which steadily 
grew. During the first twenty-four years, how- 
ever, its business was in no sense a trust busi- 
ness, as we know it, the functions exercised 
being along the lines indicated in the name of 
the company. The question of taking up 
the trust functions was first considered in 1829, 
and then the suggestion came from India. Insti- 
tutions called “ Agency houses” had been in 
operation there, which transacted business for 
trustees or individuals, received moneys on de- 
posit and administered estates. The Pennsyl- 
vania Company decided to get its charter amend- 
ed, if possible, so as to permit the undertaking 
of a similar line of business. It was not success- 
ful in doing this until 1836, when the Legisla- 
ture authorized it 

“To accept and execute trusts of every 
description.” 

“ To be appointed trustee, assignee, guardian, 
committee and receiver.” 

“To receive moneys or other property, real 
or personal, in trust or on deposit, to accumu- 
late the interest thereon, or to aliow and pay 
the same.” 

The same powers were given in the same year 
to “The Girard Life Insurance Annuity and 
Trust Company.” Power to act as executor 


and administrator was not given to the Penn- 
sylvania Company until 1853, nor to the Girard 
Company until 1855. 

Not until 1865 did these two companies have 
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any competitors in the State. In that year a 
decided boom in the formation of trust com- 
paniesin Philadelphia began, which spread over 
the State, and during the next eight years 37 or 
38 charters granting trust powers were given ; 
but none of these companies appear to have 
engaged in the trust business at this time. This 
period marked the separation of trust business 
from that of insurance, and the two lines began 
to be conducted by distinct companies. The 
undertaking of fidelity insurance by Pennsyl- 
vania companies was also begun at this time. 

The Pennsylvania Company has continued in 
increasing prosperity down to the present time, 
having now deposits of some sixteen millions, 
while its trust funds exceed one hundred and 
fifty millions. Its original capital of half a million 
has been increased to two millions. 

It was in 1822 that “ The Farmers’ Fire In- 
surance and Loan Company” was incorporated 
in New York city “as well for the purpose of 
accommodating the citizens of the State residing 
in the country with loans on the security of 
their property (which can not now be obtained 
without great difficulty) as to insure their build- 
ings and effects, and those of other persons, by 
loss from fire, and also for such other useful 
purposes as are hereafter specified.” Later in 
the same year the company was given power to 
accept and execute all lawful trusts created by 
deed or devise. Thus, while the Pennsylvania 
Company was incorporated ten years before 
this New York company, the latter received 
power to engage in the trust business fourteen 
years before the Pennsylvania Company, which, 
as already stated, did not receive the grant of 
such powers until 1836. It thus appears that 
the Farmers’ Loan and Trust Company of New 
York may fairly claim to have been the first 
company to actually receive trust powers, while 
to the Pennsylvania Company for Insurance on 
Lives and Granting Annuities may be granted 
the distinction of having been the earliest to 
incorporate. 

The New York Life Insurance and Trust 
Company was chartered with trust powers in 
1830; the United States Trust Company in 
1853, and che Union Trust Company in 1864. 
In 1884 sixteen such companies existed in the 
State of New York. 

The first trust company in Boston, the New 
England Trust Company, was chartered in 1869. 
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The oldest trust company in Chicago, which 
is also the oldest bank in the State—the 
Merchants’ Loan and Trust Company—was 
chartered in 1857; but, while it acted as trustee 
in a few cases in early years, it did not establish 
its trust department until about three years ago. 

Time does not permit of our following the 
history of trust companies from the beginning 
down to date. If it did, we would only be im- 
pressed the more with the fact that the trust 
company movement as we know it has practi- 
cally been developed within the last score of 
years. These early companies did not do a 
large trust business; and their number was so 
small that they were hardly a factor in the 
financial world. Their peculiar powers were 
not ‘considered of sufficient importance to con- 
stitute an independent business of itself, or to 
establish a peculiar institution.” As we have 
already seen, the business was for long years 
regarded as merely a minor function of insur- 
ance companies, from which it was not sepa- 
rated until after the civil war. Like the insur- 
ance business, too, the movement began as a 
semi-philanthropic enterprise. 

Along in the eighties, trust companies began 
to attract some attention, and during this decade 
a large number of States passed general laws 
providing for the incorporation of such com- 
panies, or revising the laws already in existence so 
as to more clearly define the powers of these 
companies. This was done in Pennsylvania in 
1881; in Ohio in 1882; in New York and Illinois 
in 1887. 

An excellent study of this whole question, 
with tables showing legislation on the subject, 
has been written by George Cator, published by 
the Johns Hopkins Press, Baltimore. 

The phenomenal growth of trust companies 
during the past ten years is strikingly shown in 
an article in the Review of Reviews for Novem- 
ber, 1902, by Charles A. Conant on “ The 
Growth of Trust Companies.” As there shown, 
the number of such companies in the United 
States increased from 171 in 1891 to 417 in 
1902; their capital, from seventy-nine millions to 
one hundred and seventy-nine millions; their de- 
posits, from three hundred and _ fifty-five mill- 
ions to one thousand, five hundred and twenty- 
six millions. That is, the deposits, have multi- 
plied more than four times in ten years! And 
the larger part of this increase has been since 
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1897, or within five years. Comparing the 
growth of trust companies with that of national 
banks in New York city, Mr. Conant’s figures 
show that in five years from June, 1897, to June, 
1902, the individual deposits of the clearing 
house banks increased from 597 millions to 960 
millions, or 40 per cent., while those of the trust 
companies increased from 305 million to 761 
millions, or 150 percent. The percentages are a 
little misleading, since the trust companies were 
just begining their development in 1897, while 
the clearing house banks were established in- 
stitutions. The relative growth is better seen 
by comparing the actual gain, expressed in 
doliars That of the clearing house banks was 
363 millions, while that of the trust companies 
was 455 millions. 

While it is true that the New York trust com- 
panies have made greater strides during these 
years than those in most of the other cities of 
the country, these figures show what may occur 
elsewhere, and explain why trust companies are 
beginning to attract so muchattention. The re- 
port of the Comptroller of the Currency for the 
year ending June 30, 1902, shows that the capi- 
tal and surplus of trust companies in the eastern 
States was 229 millions. The middle States 
came next, with 60 millions; then the New Eng- 
land States, with 35 millions, the Southern States 
with 17 millions, the Pacific States with six 
millions, and the Western States, with one 
million. 

If we seek the cause of the growth of these 
institutions, I think that we shall find them in 
the tendencies of our age. The trust company 
does not mark a revolution in our financial in- 


HE installing of a savings depariment in 
National and State banks and Trust Com- 
panies through the medium known as the little 
* Auxiliary Banks,” is probably the most ag- 
gressive method of securing business for a 
banking institution that has ever been evolved, 
and it is undoubtedly the most legitimate and 
dignified way of advertising a financial insti- 
tution in its own vicinity that can be put into 
Operation or adopted. 

The Louis Rich Company, recently organized 
under the laws of the State of New York, for 
the purpose of manufacturing and distributing 
these Auxiliary Banks, is probably the best 
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stitutions so much as it marks an evolution. It 
has grown because it meets a distinct need of 
the people. It cannot be separated from other 
growths and tendencies of these first years of 
the twentieth century, with which it is closely 
interwoven It makes possible the large enter- 
prises of the age; and on the other hand, it is 
made possible by them. It enables a large 
number of persons of moderate means to co- 
operate and share in the results of great under- 
takings; and thus meet the people on the one 
side andenterprises which concern the public 
on the other. I think that we cannot fully ap- 
preciate the trust company until we understand 
that it is not merely a machine for the earning 
and paying of dividends, but is a factor in the 
promotion of a better civilization. 

One writer has called the trust company “ the 
higkest form of business yet devised.”” In clos- 
ing, I cannot do better than to quote his words 
“ Trust companies are formed for the execution 
of the most sacred duties that can be imposed 
by man. The care of the property and wel- 
fare of the helpless and dependent, the widow 
and orphan, the feeble and ignorant ones, who 
are such an easy prey for the unscrupulous, is 
part of their mission. To carry out the wishes 
of the dead, who put faith in the company, and 
entrusted their dearest interests to it for years, 
in the belief that it always would be true and 
honest; to meet the expectations of the living, 
who entrust their property to it in full confi- 
dence that it always will be faithful and capable; 
this demands a conscientiousness and thorougb- 
ness which must always serve as a high ideal 
and inspiring stimulus to right-minded men.” 


equipped company in that line in the United 
States to-day. 

The organizers of the Louis Rich Company are 
the men who practically originated the method 
of distributing the Auxiliary Banks and _ secur- 
ing depositors, and since the organization of this 
company they have added new features to their 
methods of distribution. 

A bank or trust company adopting the Louis 
Rich Company system can secure more perma- 
nent depositors than through any other system 
in the business. 

The Louis Rich Company offices are located 
at 29 Broadway, New York. 
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George ts. Williams, President of the Chemi- 
cal National Bank, died of heart disease at his 
home, 34 West 58th Street, New York, on 
May 7th. 

Mr. Williams was born in East Haddam, 
Connecticut, in 1826. 

He was the second child of Dr. Datus Wil- 
liams, a successful practitioner who stood high 
in society and professionally for upwards of 
forty years in East Haddam. With the idea of 
making him a professional man, he received a 
careful education and training at the hands of 
his parents and in Brain- 
ard Academy; but a 
patient of his father’s, 
whose brother, John Q. - 
Jones, was cashier of 
the Chemical Bank of 
New York, persuaded 
his parents to allow him 
to be trained for busi- 
ness and offered to pro- 
cure a place for young 
Williams in the bank. 
Accordingly, in Decem- 
ber 1841, at the age of 
fifteen, Mr. Williams 
came to New York and 
entered the bank as 
assistant to the paying 
teller. The connection 
thus begun continued 
until his death. Mr. Wil- 
liams kept to his post to 
the end, having served 
his bank continuously 
for a period of over sixty-one years. 

Mr. Williams became paying teller when only 
twenty years old, being at that time the young- 
est person so employed in the city. Next he 
became discount clerk, and, when Mr. Jones 
was elected president of the bank in 1855, Mr. 
Williams became cashier. In the latter part of 
Mr. Jones’ life the management of the bank fell 
largely on Mr. Williams’ shoulders; and, when 
Mr. Jones died on January 1. 1&78, Mr. Wil- 
liams succeeded to the presidency. His ad- 
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ministration of its affairs has been universally 
wise and prudent, and he has been prominent 
in all the banking councils of the city for th: 
last half century. 

Mr. Williams was connected with many 
financial and commercial institutions, among 
which were the Union Trust Company, the 
United States Life Instrance Company, the 
Eagle Fire Insurance Company, the Fidelity and 
Casualty Company, and the Pennsylvania Coal 
Company. He has been president of the Clear- 
ing House Association, and was a member of 
the famous loan com- 
mittee during the panic 
of 1893, consisting of 
Mr. Tappen, Chairman, 
Mr. Williams, Mr. Nash, 
Mr. Cannon, Mr. Sim- 
monsand Mr. Perkins. 
Only three members of 
this committee now sur- 
vive, Messrs. Simmons, 
Cannon and Nash. Mr. 
Williams was treasurer 
of the Bank for the 
Savings of Merchants’ 
Clerks, and a director in 
several charitable and 
religious organizations. 
He was a member of the 
Metropolitan, University, 
Yale, the Riding and 
Driving Clubs, the New 
England Society, and 
the Museum of Natural 
History. 

He married, in 1867, Virginia F. King, the 
daughter of Aaron King, of Massachusetts. She 
survives him with his daughter, Clara Jay, who 
married Frank B. Keech, a graduate of West 
Point and former Lieutenant in the Regular army. 

As a bank president, Mr. Williams was pro- 
gressive and at the same time conservative. He 
possessed sound judgment and the ability to act 
quickly and correctly in an emergency. He was 
unitormly courteous in his demeanor, and was 
beloved by all. 
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5 hae department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


Responsibility of Bank as Lessor of 
Safe Deposit Boxes. 


PEOPLES BANK, ! 
WAUSEON, Ohio, May 8, 1903. | 


Editor Banking Law Journal: 

DEAR S1R:—If a bank place safety deposit 
boxes in its vault, and rents them to its patrons, 
giving its receipt for the amount of rental charge, 
what responsibility attaches to the bank in case 
of loss by burglary, or otherwise? If responsi- 
bility attaches, how may it be averted? If you 
have decisions on this point, kindly advise us. 

Very truly yours, 
CHAS. W. STRUBLE, Cashier. 


The law defines a safe deposit company 
or bank which rents safe deposit boxes 
to its customers, as a bailee or deposit- 
ary for hire and imposes upon it the duty 
of exercising ‘‘ordinary care” with refer- 
ence to the contents of the box. The 
de dositary is not an insurer and in case 
of a burglary we do not think it would 
be held liable for the loss ordinarily, or 
unless there were some special circum- 
stances showing negligence or lack of 
ordinary care on its part. There have 
been no decided cases involving burglary, 
so faras we know. But the courts have 
been called upon to consider the liability 
of safe depositaries in cases where there 
has been a theft from the box by means 
of a false key by some one inside and also 
where the contents of the box has been 
seized by an officer of the law acting under 
an invalid legal process. Frequently 
agreements of lease are made covering 
the deposit and rental and the provisions 
of these, rather than the law alone, would 


determine the duty and responsibility of 
the depositary. 

One of the earliest cases is Roberts v. 
Stuyvesant Safe Deposit Co. 123 N. Y. 
57. The company, by its rules printed 
on the back of a receipt given to a de- 
positor provided that “ the responsibility 
of this company with regard to property 
deposited in rented safes is limited to the 
diligent and faithful performance of their 
duty by the officers and employees of the 
company.” ‘The rules also provided that 
no person would be allowed inside the 
vaults for the purpose of opening any safe 
therein except the renter, or his substi- 
tute, named on the books of the company, 
and that two persons would not be allowed 
to enter the vault at the same time unless 
personally known to one of the company’s 
officers. The depositor was furnished 
with a key to the safe and she placed in 
it a tin box containing money, and gov- 
ernment, railroad and telegraph bonds 
amounting to over $40,000. A _ police 
captain having a search warrant threat- 
ened to break into this safe, unless he 
was given access, and the company after 
protesting, allowed him to break it open. 
He removed the contents and placed them 
in the hands of the District Attorney where 
they were subsequently attached by a 
creditor of the renter. The box in real- 
ity contained nothing which was des- 
cribed in the search warrant and this 


document afforded no authority to the 
police officer to make the seizure. In 
this case the safe deposit company was 
It was said to be a bailee or 


held liable. 
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depositary for hire and when property 
was demanded by third persons under 
color of process, it became the duty of 
the company to ascertain whether the 
process was such as required its surrender. 
If not, it was the company’s right and 
duty to refuse to surrender; also to offer 
such resistance to its taking and to adopt 
such measure for reclaiming if taken, as 
a prudent and intelligent man would, in 
case it was his own if it had been de- 
manded and taken under a claim of right 
without legal process. The court held that 
where the process is legal and rightfully 
calls for the property in the box, the safe 
deposit company as bailee, may excuse 
itself for permitting such property to be 
taken by a stranger by showing that it 
had yielded to the power of legal process. 
But in the present case, the safe deposit 
company failed in its duty in the premises, 
for the persons who took the property 
had no process that authorized them to 
do so and the company did not discharge 
its duty by merely making a formal pro- 
test against entering the vaults where the 
property was. It was further held in this 
case that the levy of an execution on the 
property by a creditor of the owner while 
it was in the possession of the tort-feasor 
was not available to the company as a de- 
fense in mitigation of damages. It must 
be shown that the owner had the benefit 
of it in such a way as to operate in law as 
a restoration of the property. 

This case well illustrates the law as to 
the duty and responsibility of a safe de- 
posit company or bank where property in 
a box is attempted to be seized by legal 
process. If the process is legal and au- 
thorizes the seizure, the depositary is 
protected; otherwise not. 

The case of Safe Deposit Co. Pollock, 
85 Pa. St. 391 involved a theft from a 
box by means of a false key. Certain 
bonds were stolen from a safe ina burglar 
proof vault of the company, the key to 
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the safe having always remained in _pos- 
session of the renter. There was no evi- 
dence that the vault or the safe had been 
broken or the lock tampered with. It 
was thus evident that the bonds had been 
extracted by the use of a false key. The 
company by its agreement of lease, bound 
itself to keep ‘‘a constant and adequate 
guard and watch over and upon the bur- 
glar proof safe;” to prevent the ‘‘access 
by any renter to the safe of any other 
renter;” and to protect the safe and con- 
tents ‘‘from any dishonesty on the part 
of any of the company’s employees.” The 
safe deposit company was held chargeable 
with the loss as the fact that the bonds 
were missing was evidence that it had 
not complied with its agreement to keep 
“a constant and adequate guard ” etc. 

In the JourNAL for April 1898 we pub- 
lished the decision of the New York Sup- 
reme Court, Appellate Division, in Lock- 
wood v. Manhattan Storage and Ware- 
house Company. No agreement of lease 
was involved in this case. The plaintiff 
rented a box of the defendant in which 
she alleged she deposited $4,000 and sub- 
sequently when she opened the box, only 
$2,000 was there. She demanded the 
balance and then sued the company. he 
trial judge dismissed the complaint at 
the close of the plaintiff’s case and the 
Appellate Court reversed the judgment 
and ordered a new trial holding that she had 
made out a prima facie case which, unless 
rebutted, entitled her to recover. The 
court declared the legal relation which a 
safe deposit company holds to the renter 
of a box is that of a bailee or depositary 
for hire and this imports an obligation 
upon the part of the depositary to safely 
keep the goods committed to its care and 
to re-deliver the same, unless prevented 
by some cause for which it is not respon- 
sible. When the renter has proved de- 
posit of the goods and failure of the de- 
positary to produce on demand, he makes 
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out a prima facie case and the depositary, 
to escape liability, must explain and ex- 
cuse its failure to produce by showing 
some reason which would relieve it from 
liability. 

In the JourRNAL for November, 1900, 
we published the decision of the Supreme 
Court of Washington in a case where a 
bank leased a safe deposit box, and was 
garnished by a creditor of the lessee. 
The bank had no means of opening or 
obtaining access to che compartment and 
box, and no knowledge of the contents, 
but the lessee could not open the safe 
until the bank first used a key in its own 
possession. A creditor of the lessee hav- 
ing garnished the bank, the Superior 
Court found that the latter was not in- 
debted to the defendant, nor had in its 
possession or control any property or 
effects of the defendant and discharged 
the garnishee. The Supreme Court re- 
versed the judgment, and held : 

A garnishee in the State of Washington 
must answer not only as to his indebted- 
ness to the defendant, but also as to the 
property of defendant in his possession 
or under his control. In this case the 
garnishee bank had control of the con- 
tents of the box, for defendant could not 
remove its contents without the consent 
of the garnishee, and, while it was impos- 
sible for the garnishee to answer specifi- 
cally as to the contents, the court could 
inquire as to such contents by examining 
defendant as a witness, and by requiring 
an inspection. After service of the writ, 
it was the duty of the garnishee to retain 
exclusive control of the box until dis- 
charged by the court. 

For further information, see the Jour- 
NAL for February, 1897, where, at page 
59, we publish an article upon ‘* Banks as 
Renters of Safe Deposit Boxes,” in which 
we discuss the question (1) as to the 
power of the bank to rent safe deposit 
boxes as a part of its general business, 
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and (2) liability of the bank where the 
deposit is lost by theft or seized without 
valid legal process. This article reviews 
the decisions down to the time it was 
written. Since then the-Lockwood case, 
and the case from Washington, to which 
we refer, have been decided. 


Presentment of Demand Note. 


BOSTON, MASS., May 5, 1903. 
Editor Banking Law Journal : 

DEAR SIR:—The Negotiable Instruments Law 
provides that where an instrument is payable 
on demand, presentment must be made _ within 
a reasonable time after its issue. Has there 
been any decision in Massachusetts under this 
law fixing a period of reasonable time within 
which a note payable on demand must be pre- 
sented for payment to preserve recourse against 


: Se 
the indorser ? CASHIER. 


The Supreme Court of Massachusetts, 
in March 1902, in the case of Merritt v. 
Jackson, held that under this law a de- 
mand note should be presented to the 
maker at or before the expiration of sixty 
days in order to hold an indorser, in the 
absence of evidence to show that the 
usage of trade or business had fixed a 
different period. 

In that case two notes payable on de- 
mand and indorsed in blank were dated 
December 19, 1899, and January 5, 1900, 
respectively, and demand was not made 
and notice of dishonor given until April 
4, 1900. The court held demand was not 
made within a reasonable time, and the 
indorser was discharged. 

In arriving at this conclusion, the court 
showe.| that the prior Massachusetts 
statute, in force since 1839 and repealed 
by the Negotiable Instruments Law, made 
a demand at the expiration of sixty days 
or at any time within that term, reason- 
able in time, and it said: ‘* The statute 
(Negotiable lustruments Law) took effect 
on January 1, 1899. All but one of the 
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notes in suit were dated early in January 
of the next year. We are not aware that 
in the interval any usage of trade or 
business with respect to demand notes 
had grown up different from that which 
had had the force of law for nearly sixty 
years. Ina case like the present, in the 
absence of any evidence to bring the case 
within section 193,* we are of opinion 
that a demand of the maker should be 
made at or before the expiration of sixty 
days, and that the demand in this case 
was not made within a reasonable time.” 


* Sec. 193 provides: “ In determining what is 
a reasonable time or an unreasonable time, regard 
is to be had to the nature of the instrument, the 
usage of trade or business, if any, with respect 
to such instruments, and the facts of the particu- 
lar case.” 


Depositor’s Duty of Verification. 


Kupson, N. Y., May 2, 
Editor Banking Law Journal: 
DEAR SIR :—This bank has paid five checks 
of a depositor, payable to bearer, running through 
several months which, it has now learned, were 
raised in amount by a clerk of the depositor to 
whom they were paid. After the first check 
was paid, the depositor’s account was balanced 
and this check was returned among others as a 
Since then the account has been bal- 
anced four times. Now, for the first time, we 
are notified of the forgery. Are any of these 
checks chargeable to our depositor, or do we 
lose the amount? VICE-PRESIDENT. 


1903. 


voucher. 


Since the decision of the New York 
Court of Appeals in Critten v. Chemical 
National Bank, in 1902, the depositor’s 
failure to verify the vouchers returned 
with the first forged check and notify you 
of the forgery will debar him from claim- 
ing that the subsequent payments were 
invalid, provided there has been no negli- 
gence on the part of your bank in paying 
the checks. This decision for the first 
time established the rule in New York 
State that a depositor owes a_ responsible 
duty to his bank in the verification of his 
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bank account. The former rule was that 
he owed the bank no duty to examine re- 
turned checks with a view to detecting 
forgeries. We append the syllabus of 
the decision in that case as matter of in- 
terest to yourself and other readers (Full 
text will be found in the BankinGc Law 
JourNAL for July, 1902, at page 483): 

1. Banking Alteration of Checks— 
Liability of Drawer —While the drawer 
of a check may be liable where he draws 
the instrument: in such an incomplete 


: state as to facilitate or invite fraudulent 


alteration, he is not bound so to prepare 
the check that nobody else can success- 
fully tamper with it. 

2. Depositor’s Duty to Verify Returned 
Vouchers.—A bank depositor owes to the 
bank the duty of exercising reasonable 
care to verify returned vouchers by the 
record kept by him of the checks he has 
issued, for the purpose of detecting for- 
geries or alterations. 

3. Depositor’s Liability for Negligence 
in Examination of Vouchers.—A_ deposi- 
tor, by neglecting his duty in this respect, 
or by failing to discover and notify the 
bank of forgeries, does not, however, 
adopt raised checks as genuine and ratify 
their payment or estop himself from as- 
serting that they are forgeries; his liability 
is limited to the damages sustained by 
the bank in consequence of such neglect. 
. 4. Payment of Raised Checks Before 
Account Balanced..-—A bank is not re- 
lieved from liability for raised checks, 
which it had paid before the account was 
balanced, by the failure of the depositor 
to subsequently discover the alterations 
unless thereby the bank has lost an op- 
portunity to obtain restitution. 

5. When Bank Relieved from Payment 
After Account is Balanced.—A bank is, 
however, relieved from responsibility for 
raised checks which it paid after the ae- 
count was balanced, by the negligence of 
the depositor in the examination of the 
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returned vouchers and comparison with 
stubs of his check book, which would 
have disclosed the alterations and pre- 
vented the subsequent frauds in the ab- 
sence of negligence on the part of the 
bank in paying the checks. 

6. Responsibility of Depositor for Neg- 
ligence of Clerk.—A bank depositor is 
chargeable with the knowledge of the 
fraudulent alterations of checks possessed 
by his clerk, to whom he entrusted the 
examination of the vouchers, and with 
his negligence or failure in the verifica- 
tion of the accounts, although the clerk 
is the one who made the alterations, 
where the comparison of the checks with 
the stubs in the check book would have 
disclosed such alterations to an innocent 
party previously unaware of the forgeries, 
since in such a case he is responsible for 
the manner in which the clerk performs 
his task, although he is the forger. 

7. Contributory Negligence of Bank.— 
The negligence of a bank in paying to a 
clerk of a depositor a check which had 
plainly been altered by the substitution 
of the word ‘‘cash ” for the name of the 
payee over an erasure and on which the 
number of dollars were also written over 
an erasure, without making inquiries as 
to the reason or authority for the altera- 
tion, notonly places upon the bank the 
responsibility for the loss thereby sus- 
tained, but contributes to the successful 
continuance of a series of similar forgeries 
by the clerk so as to defeat the liability 
of the depositor for loss to the bank from 
the payment of altered checks subsequent 
thereto, on the ground of his negligence 
in respect to the examination of returned 
vouchers, 

8. Pleading—Action on Contract—Ef- 
fect of Allegation of Negligence.—An 
action on contract by a bank depositor 
for the amount of altered checks over 
and above the sums for which they were 
originally drawn, is not changed to an 
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action in tort by an allegation of con- 
tributory negligence in the reply, used 
only to defeat the defense of negligence 
on the part of the depositor raised by the 
answer. 


Certificate of Deposit Payable to Hus- 
band and Wife. 


DAVENPORT, IOWA, May 8, 1903. 
Editor Banking Law Journal: 

DEAR S1R:—Henry Richards deposited 
money in this bank, taking a certificate of de- 
posit payable to “ Henry and Mary Richards,” 
parties being husband and wife. Upon the 
death of Henry, are we safe in paying the 
amount of this certificate to Mary Richards 
who presents same at the bank ? 

PRESIDENT. 

The bank is not safe in paying the 
money to Mary without further evidence 
of her right thereto than is disclosed by 
the terms of the certificate alone. If the 
money belonged to John during his life- 
time and there had been no act on his 
part sufficient to constitute a gift to Mary, 
the certificate at his death would belong 
to his estate. Or the facts might be that 
Henry and Mary owned the money jointly 
during life and if this was the case, one- 
half would go to Mary and one-half to 
the estate on Henry’s death. We refer 
you to the decision of the Supreme Court 
of Iowa in tygor in the case of Brown’s 
Estate as being an instructive statement 
of the law of lowa governing a certificate 
of this character. You will find this case 
reported in full in the Journal for June 
1go1 at page 438. The facts in brief 
were these : John Brown deposited money 
in a bank, taking certificates of deposit 
payable to “ John and Mary Brown,” the 
parties being husband and wife. John 
made the deposits and Mary took care of 
the certificates. When John died, the 
bank paid the certificates to his son, who 
was his executor. Mary Brown claimed 
that the money was hers and she asked 
the court that the executor be required 
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to account to her therefor. The Dis- 
trict Court ordered that the executor pay 
the widow the amount of the certificates. 
On appeal this order was modified. The 
Court held that the evidence established 
that the money, when deposited, was 
jointly owned by John and Mary, as in- 
dicated by the certificates, and when John 
died, his undivided one-half interest 
vested in his estate, and the remaining 
one-half belonged to Mary individually. 
The court said the evidence failed to es 
tablish a gift or trust by John to Mary, 
during his life, of his interest in the de- 
posit. His intention was to control the 
deposit while living, and upon his death 
it should go to Mary. The essential of 
present delivery was, therefore, lacking. 
Mary’s possession was not as owner, for 
John still retained control and owner- 
ship of his one-half. 

It appeared from the testimony of the 
banker in this case that the certificates 
were drawn in this form so that in the 


event of John’s sudden death his widow, 


ratber than his administrator, might 
obtain the money. The source of the 
money was not disclosed, though the 
widow testified to having bought 120 
acres of the farm twenty-five years prior 
to the trial and the sqn testified to seeing 
his father deposit money which he stated 
was earned off the farm. The court said 
that the testimony was not in any way 
inconsistent with the joint ownership in- 
dicated by the certificates and that there 
was nothing to show that the deceased 
had parted with his interest therein dur- 
ing his lifetime. It appeared to have 
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been his design to have the certificates 
so drawn that he might have the contro! 
while living and that upon his death they 
might pass eo instante to his wife. The 
court said this indicated no intention to 
part with his title or control during life. 
If not, then the transaction fell short of 
a gift, as there was no present delivery. 
True the certificates were placed in the 
wife’s keeping, but not with the purpose 
of transferring title. Each still had a 
right to draw the money. In order to 
constitute a gift there must be an actual 
transfer by the donor of all the right and 
dominion over the thing given. If this 
is to happen in the future it amounts to 
no more than a promise without considera 
tion, and may be disregarded. 

From this case it is seen that should 
the fact be that Henry Richards owned 
the entire deposit during his lifetime and 
had done nothing to part with his control 
during his life, the entire deposit would 
belong to his estate upon his death under 
the law of Iowa, and the fact that the 
certificate was made payable to Henry 
and Mary would not,authorize the bank 
to pay to Mary after Henry’s death, in 
the absence of facts showing a transfer 
of tithe by Henry to Mary during life. 
A man cannot make a certificate of de- 
posit answer the purpose of a will, and 
although he may intend that after his 
death, his wife may draw the amount, 
still this intention, alone, is insufficient to 
vest future title in the wife, where the 
facts show that he still retains control 
and ownership. 
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A VOUCHER CHECK. 


THIS DRAFT 1S IN PAYMENT OF THE 
FOLLOWING ACCOUNT: 


PHILADELPH 


J. E. STERRETT 


CERTIFIED PUBLIC ACCOUNTANT 


THE PROPER THIS DRAFT iS THE ONLY 


ENDORSEMENT OF RECEPT 
’ THE CITY TRUST. SAFE DEPOSIT AND SURETY CO 


nae ne nema nee eeseeeses as eees see meeeeee 


For a number of years the subject of vouch- 
ers payable through bank has received consider- 
able attention, and in one form or another the 
idea has been widely adopted. Perhaps the 
most familiar of these forms is one containing 
full particulars of the account, with one or more 
approval signatures, and to which is appended 


a receipt to be signed by the payee. This form 


is usually some seven by eight and one-half 


inches, folded once, making the size three and 
one-half by eight and one-half inches. This 
voucher is very complete and makes an excel- 
lent record for the maker, but is objectionable 
to the banks handling it by reason of the fact 
that each one has to be opened and examined 
for signatures, and in most cases for the name 
of the paying bank. 
renders the sorting of checks slow and vexatious. 
It is also open to an objection from the maker's 
standpoint in that it necessitates so much labor 


This all requires time and 


to make it out. 

Various substitutes for this rather cumbrous 
voucher have been devised, but few have had 
sufficient merit to warrant their adoption by the 
general business public. The accompanying 


AND ENDORSED, PAYMENT WEL Be MADE BY 
VY, OF PHILADELPHIA 


ansee aoe 


cut, however, shows a Voucher Check, which 
has been designed by a Certified Public Ac- 
countant of Philadelphia, and used by him and 
a number of his clients in various lines of busi- 
ness with most satisfactory results. In size it 
conforms to that of an ordinary check, the title 
of the paying bank being printed in red ink, 
thus removing the objection banks have been 
wont to urge against the old style voucher. 
On the left end of the check a space is pro- 
vided for a statement of the account, and while 
condensed, it has been found sufficiently large. 
to serve for all but exceptional cases. 

By the use of this check not only is a receipt 
secured for the amount of money paid, but an 
acknowledgment is also taken for the particular 
account to which it is applied. As it is payable 
through bank a receipt is always secured, and 
the labor of making out remittance blanks and 
of filing returned receipts is eliminated. Inci- 
dentally, its use removes a considerable tax 
from houses receiving a large number of re- 
mittances, who are generally required to make 
acknowledgment and pay postage thereon. 
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ORGANIZATION OF 


During the month of April, 1903, there were 
organized 51 national banking associations, with 
authorized capital stock of $2,790,000, and bond 
deposit as security for circulation of $689,000, 
the latter being a fraction less than 25 per cent. 
of the capital. Of the organizations, 33, with 
capital of $855,000, were of the class authorized 
by act of March 14, 1900—that is, with capital 
of less than $50,ooo—and 18 with capital of 
$1,935,000, associations with individual capital 
of $50,000 or over. During this period 3 State 
banks, with aggregate capital of $300,000, were 
converted; 18 banks, with capital of $670,000, 
reorganized from State or private banks closed for 
the purpose, and 30, with capital of $1,820,000, 
were organized anew. 

Since March 14, 1900, there have been added 
to the national banking system 1,493 banks, 
with total capital of $88,925,500. and bond 
deposit as security for circulation of $21,064,500, 
the latter being a trifle less than 24 per cent. of 
the maximum amount depositable. Classified 
by capital stock, 990 banks, with total capital of 
$25,890,500, were of the class authorized by the 
act of 19co, and 503, with aggregate capital of 
$63,035,000, organizations formed under the pro- 
visions of the act of 1864. Further subdividing 
the organizations, it appears that 182 banks, 
with «apital of $12,526,000, were conversions of 


HAMILTON NATIONAL 


The latest addition to the banking fraternity 
of Chicago is the Hamilton National, which 
opened its doors for business April 21 at 80- 
82 La Salle Street, in the quarters formerly oc- 
cupied by the Merchants National, which was 
for many years one of Chicago’s most substan- 
tial banking institutions. 

The Hamilton National Bank was organized 
by Charles B. Pike and his associates who were 
interested with him in the organization of the 
Western State Bank, and he has succeeded in 
gathering around him as officers and directors 
some of the leading bankers and business men 
of Chicago. 

Mr. Pike was elected president; D. W. Buch- 
anan, formerly of the Western State Bank, 


NATIONAL BANKS. 

State banks; 461, with capital of $30,410,000, 
reorganizations of State and private banks; 
leaving 850, with capital of $45,989,500, banks 
of primary organization, the latter representing, 
approximately, 57 per cent. of the total number 
organized during the period, and nearly 52 per 
cent. of the aggregate authorized capital stock. 

The number of national banking associations 
increased from March 14, 1900, to April 30, 1903. 
from 3,617 to 4,914, and their authorized capital 
stock from $616,308,095 to $743,106,695. Dur- 
ing this period bonds on deposit as security 
for circulation increased from $244,611,570 to 
$352,696,120, and circulation secured by bonds 
from $216,374.795 to $347,564.355. 

At the close of business April 30, 1903, national 
bank circulation outstanding secured by bonds 
and by lawful money amounted to $391,151,728; 
and, while there was an increase during April 
in bond-secured circulation of $9,214,541, there 
was a reduction of $582,071 in circulation 
secured by deposits of lawful money, making a 
net increase of $8,632,470. With the exception 
of $9,785,370, the outstanding circulation of the 
banks is collateraled by 2 per cent. consols of 
1930. Bonds held by the Department to secure 
public deposits aggregate $153,405,970, of which 
$17,998,900 are State and municipal securities, 
and the balance bonds of the United States. 


BANK, OF CHICAGO. 
Vice-President; Henry Meyer, an Iowa banker, 
Cashier; and Geo. H. Wilson, Assistant Cashier. 

The directors are: F. A. Delano, General 
Manager, Chicago, Burlington and Quincy Rail- 
road; Wallace Heckman, business manager, 
Chicago University; Charles L. Bartlett, Presi- 
dent, Orangeine Chemical Co; T. A. Shaw, Jr., 
of T. A. Shaw & Co.; A. A. Sprague, of Sprague, 
Warner & Co.; Louis E. Laflin, manager Estate 
of Matthew Laflin; Granger Farwell, of Gran- 
ger Farwell & Co.; Charles B. Pike, President; 
and D. W. Buchanan, Vice-President. 

The capital is $500,000 and surplus $125,000. 

The first day’s deposits amounted to nearly 
half a million dollars, which was a very satisfac- 
tory start. 





ALEXANDER HAMILTON CHAPTER. 


ALEXANDER HAMILTON CHAPTER. 


The members of Alexander Hamilton Chapter 
tendered a dinner to the editor of the BANKING 
LAW JOURNAL at the Hotel Carlton, Fifty- 
Fourth street and Broadway, on the evening of 
May 12th, as a mark of appreciation of his work 
of instruction of the members of the Chapter in 
the law governing negotiable instruments and 
the dealings of bankers, undertaken during the 
past winter. 

Mr. A. M. Barrett, Chairman of the Chapter, 
presided, and after the menu, which was a 
work of art edited by the humorist of the Chap- 
ter and containing such items as ‘** Consomme 
Alexander Hamilton Style,’’ ‘“ Squab, a la 
Dimse,” “ Prime Chicago Beef a la Paton,” and 
“ Salad a la Barrett,” had been thoroughly dis- 
cussed and enjoyed, he made a short speech of 
welcome, in which he reviewed the history and 
progress of the Chapter and spoke of its bright 
future prospects. The chairman then called 
upon Mr. Henry Dimse, who had been largely 
instrumential in founding the Chapter and was 
the first chairman. 

Mr. Dimse, in a few happy words, spoke of 
the benefits which the members enjoyed and 
the great good being done for the bank men of 
the country by such an educational organization 
as the American Institute of Bank Clerks. He 
then expressed the indebtedness which the 
members felt to the guest of the evening for his 
work in their behalf, and in conclusion produced 
a beautiful little match safe on which were en- 
graved the words ** From Alexander Hamilton 
Chapter to Thomas B. Paton" and on the re- 
verse side * May 12th, 1903,” which he asked 
him to accept as a slight token of their apprecia- 
tion; at the same time informing him that at the 
last regular meeting of the Chapter, he had been 
elected an honorary member and enjoyed the 
distinction of being, at the present time, the 
sole honorary member of Alexander Hamilton 
Chapter. 

Mr. Paton, in response, expressed his deep 
appreciation of the graceful compliment, which 
had come to him as a complete surprise, and 
thanked the members for the honor paid him as 
their guest. With regard to the course of in- 


struction, while he did not expect that it had 
made them all full-fledged lawyers, he thought 
at least they could tell what a negotiable in- 
strument was, and would not make the same 
Irishman who, when asked, 
said he was not quite sure, but he thought it 
was an instrument something like a trowel that 
you lay brick with. As to the measure of bene- 
fit received, that was for the members to say, 
but taking their word for it that they had been 
practically benefited, he assured them the bene- 
fit was not all on one side; that he also had _ re- 
ceived much benefit from the monthly discuss- 
ions. They brought to one who was engaged 
more largely in the theoretical side of the sub- 
ject, a more close and actual contact with the 
practical side, and the union of both was neces- 
sary to reach correct conclusions. Speaking of 
the benefits of Chapter membership he said it 
was clear that those bank men who availed 
themselves of the opportunities for discussion of 
the problems of their business with others of 
their class and enlarged their knowledge by the 
experience of others, were the ones who stood 
directly in line for promotion when the occasion 
presented itself. 
life and success to Alexander Hamilton chapter 
and to every one of its members. 

Mr. W. E. Stevens, who was referred to as 
the “ Silver-tongued orator of the Bronx” was 
then called upon and spoke most effectively, 
showing how the men who take a deep interest 
in Chapter work stood for progress, and _illus- 
trating, by reference to actual cases, where the 
man who took the pains to learn all about the 
business in which he was engaged and was not 
content to know just the duties of his own _par- 
ticular position, was the man sure to be jumped 
over the head of the other fellow, when the time 
for promotion came, being the one best qualified 
to fill the advanced position. 

Mr. Jesse C. Joy, cashier of the Hamilton 
Bank, compared the advantages of education 
which bank clerks now enjoy with the conditions 
which existed when he filled a clerical position. 
Then, no such educational organization as now 
exists, was ever dreamed of and the bank clerk 


answer as did an 


In conclusion, he wished long 
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had no such opportunity of associating and com- 
paring notes with his fellows. He worked 
largely ina rut and was confined to his book or 
his cage. In the older times, in many cases, it 
was not deemed necessary for the banker even 
to be courteous in his treatment of customers. 
When his pass-book was balanced, if the custom- 
er wanted it, he could call and get it; other- 
wise, it stayed where it was. No such thing as 
a notice to a customer that it was ready was 
deemed necessary. If a customer's note ap- 
proached maturity, that was his own look out; 
and notice to him by the bank was not thought 
of. The older banker was very often taciturn, 
even gruff in his demeanor. Now conditions have 
been entirely changed; but there are many bank 
clerks, who have grown gray in the service, who 
still adhere to old and narrow methods and do 
not readily adapt themselves to changed _ condi- 
tions; and it ts a sad thing, but nevertheless 
true, that in the reorganizations and consolida- 
tions of banking interests, necessitated by busi- 
ness needs and commercial development, many 
of these men are left by the wayside and their 
positions filled by younger men, more up to the 
times; yet, it cannot be said, they are entirely 
without fault. Such opportunities for improve- 
ment as are now afforded by the bank clerks’ 
organization, are of great benefit and should be 
availed of by all who have their own interests at 
heart. There are some hopeless cases, Mr. Joy 
said. He recalled an instance where a young 
man who was asked to join the Chapter had 
replied: “ What's the use; they can’t learn me 
nothing.” He spoke the truth; they couldn’t 
teach such a man anything. Mr. Joy concluded 
by expressing his gratification at the enthusiasm 
and interest which the members of the Chapter 
are showing in its work. 

Mr. G. L. Pegram spoke of the practical bene- 
fits which he had derived in his managerial 
work, from his association with the Chapter and 
the necessity of the bank man to keep abreast 
with up-to-date methods. 

Mr. S. Ludlow, Jr., Chairman New York Chap- 
ter, was then called upon and spoke of the good 
work done by his Chapter, and the feeling of 
good fellowship which existed between the 
members of both Chapters. He spoke of the 
bright future prospects of the organization and 
of the interest which the bankers are taking in 
the work of the younger men. 
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Mr. C. H. Sumwalt of the Institute spoke « 
the work which the Institute was doing, and tol: 
how the organization was constantly growing 
Brooklyn has recently organized a chapter 
which gives promise of a membership of 200 in 
a short time and a new Chapter has recently been 
formed in Los Angeles. Mr. Sumwalt spok« 
especially of the correspondence school, which 
is more largely availed of by the men in the 
country banks, who have less opportunity for 
association than their city brothers enjoy. These 
men, he said, were hungering and thirsting for 
knowledge, and the interest shown by them was 
remarkable. 

Mr. A. H. Auge, of the “ Financier,” was 
called upon and spoke of the interest which his 
publication, and he personally, had always taken 
in the work of the bank clerks. He had at- 
tended many conventions of bankers, and com- 
plimented the Chapter by saying that the sub- 
jects discussed and the character of the speeches 
made compared favorably with many he had 
heard in the older organizations. 

Mr. J. E. Weeks, Chairman of the Educational 
Committee, spoke briefly of the work of his 
Committee and tendered the thanks of each of 
the members to the guest of the evening for the 
help which his work had afforded in enabling 
them to make their own work successful. 

Mr. E. H. Cook, hailed as the prospective chair- 
man of the chapter, spoke briefly of his deep 
interest in the organization and of the success- 
ful work which it had accomplished. 

Other speakers were Mr. Roe and Mr. Minor. 
Mr. Roe said he had acquired a reputation in 
his bank as an authority on banking law by 
reason of his connection with the Chapter; and 
Mr. Minor said that when a doubtful point arose 
in his bank, all that it was necessary for him to do 
was to refer to section so and so, of page so 
and so, of the Negotiable Instrument pamphlet, 
which he was learning to use very effectively. 

The closing meeting of the season of Alex- 
ander Hamilton Chapter was held at the rooms 
in the Scotia Building, Wednesday evening, 
May 13th and was well attended. After the 
transaction of necessary routine business, Mr. 
A. M. Barrett, the retiring Chairman of the 
Chapter, made an able address upon the work 
of the Chapter and the following officers were 
thereupon elected for the ensuing year. Presi- 
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<icnt, Ernest H. Cook, Assistant Cashier Plaza 
Bank; Vice-President, William E. Stevens, Pay- 
ing Teller, Dollar Savings Bank; Secretary Chas. 
f. Minor, Assistant Manager Bronx Branch, 
Knickerbocker Trust Company:$Treasurer J. 
Edw. Weeks, Chemical National. Board of 
governors, Alfred M. Barrett, Henry Dimse, 
Jesse C. Joy, William E. Knox, M.M. Miles, J. 
B. Sayres, R. A. Purdy, G. L. Pegram and 
Messrs. Armstrong and Tompkins. 

At the close of the business meeting, the 
members listened to a brief recapitulation of the 
course of instruction upon the Negotiable In- 
struments Law, undertaken during the past win- 
ter; and then about forty test questions, designed 
to ascertain the extent of thoroughness of the 
knowledge acquired in the law governing nego- 
tiable instruments and banking, were propounded 
by the instructor to the various members. The 
answers given showed a clear grasp of the de- 
tails of the law upon the part of a large major- 
ity of the members and were very gratifying as 
indicative of the success of the work undertaken. 

Following this, certain questions were pro- 
pounded by the members to the instructor, 
among others: If a note has two places of pay- 
ment—that is, where a note promises to pay the 
amount at a certain bank or at the business ad- 
dres of the maker—is it necessary for the bank 
with which the note is lodged for collection, in 
order to hold the indorsers, to make present- 
ment at both places, before making protest. It 
was stated that the note in question had been 
presented at both places to be on the safe side. 
The question was whether this was legally ne- 
The answer was that such a provision 
gave the holder the option to present at either 
place and that presentment at both places was 
not legally necessary.* 

Another question asked was as to the right 
of a bank to pay a check which had been in- 
dorsed by the payee in blank and afterwards in- 
dorsed by another holder in full, when presented 
by one not an indorsee of the special indorsee. 
Suppose the bank refused to pay, could the drawer 
of the check find fault with the bank for dis- 
honoring his check ? 

The answer was that this had always been a 
Before the Act, the rule 


cessary. 


troublesome question. 


* In Malden Bank v. Baldwin, 13 Gray (Mass.) 154 it was 
held that where a note was made payable at two places, 
the holder has the right to present it at either place at 
his election and is not bound to present it at both to 
«charge the indorser. 
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developed by the decisions was that when a 
check was once indorsed in blank, it remained 
payable to bearer by reason of the blank indorse- 
ment, notwithstanding a ‘subsequent indorse- 
ment in full. This rule was perpetuated by 
section 70 of the Act which provides that 
“where an instrument, payable to bearer, is in- 
dorsed specially, it may nevertheless be further 
negotiated by delivery; but the person indors- 
ing specially is liable as indorser to only such 
holders as make title through his indorsement.” 
If this was all there was to it, the instrument in 
question would be payable to bearer and the 
bank might pay it as a bearer check. But the 
question is further complicated by another sec- 
tion of the Act, 28, which defines the cases where 
an instrument is payable to bearer, subdivision 
5 of which provides that the instrument is pay- 
able to bearer “ 5, when the only or last indorse- 
ment is an indorsement in blank.” The check 
in question does not come within this definition, 
for the indorsement in blank is not the only in- 
dorsement nor is the indorsement in blank the last 
indorsement; hence if this section was to be given 
exclusive force, the check in question would not 
be payable to bearer. The plain common sense 
of the thing would seem to be to construe an in- 
dorsement in full, following a blank indorse- 
ment, as restricting payment to the particular in- 
dorsee or his order, and changing the character 
of the instrument from bearer to order; but still 
we have section 70, perpetuating the common 
law rule, that where an instrument payable to 
bearer is indorsed specially it may be further 
negotiated by delivery, and the common law 
rule has always been that an indorsement in 
blank made the instrument payable to bearer, 
and that it continued so notwithstanding a sub- 
sequent special indorsement. The two sections 
might be harmonized by construing section 70 
as applicable only to those instruments which 
are payable to bearer on the face of the instru- 
ment and by regarding an instrument indorsed 
in blank by the payee, but containing a subse- 
quent indorsement in full, as no longer payable 
to bearer under the definition of section 28. If 
this construction should be correct, then the 
bank should not pay such an instrument to any 
bearer, but only to the special indorsee or his 
indorsee. A judicial decision would be welcome 
upon this point construing these two sections of 
the Negotiable Instruments Law. 
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BANKERS’ CONVENTIONS. 


LOUISIANA. 


The annual convention of the Louisiana Bank- 
ers’ Association was held at the Columbia Club, 
at Shreveport, on May 13th and 14th. Ad- 
dresses were made by J. H. Fulton, President, 
L. E. Thomas, State Bank Examiner, W. O. 
Jones of the National Park Bank and by W. H. 
Ingram, Jr., and Henry M. Young of New Or- 
leans. Chairman Bolton of the Executive Com- 
mittee gave a detailed account of the work accom- 
plished in the matter of legislation. The most 
important pieces of legislation enacted were 
the new acts regulating banking and trust com- 
panies. The officers for the ensuing year are: 
President, L. M. Carter, Shreveport; Vice-Presi- 
dent C. H. Culberson, New Orleans; Secretary, 
L. O. Broussard, Abbeville; Treasurer, L. M. 
Tully, Plaquemine. 


MISSISSIPPI. 

The Mississippi Bankers’ Association met in 
annual convention at Hattiesburg, May 13th and 
14th. The officers for the ensuing year are: 
President, J. T. Thomas, Grenada; Vice-Presi- 
dent R. W. Millsaps, Jackson; Secretary and 
Treasurer B. W. Griffith, Vicksburg. 


INDIAN TERRITORY. 


The second annual meeting of the Indian 
Territory Bankers’ Association was held at the 
Elks’ Club House, South McAlester on May 
14th and 15th A feature of the Convention 
was the address of Mr. James G. Strean, Cashier 
of the City National Bank of Kansas City, Mo. 
in which he said that Kansas City is destined to 
become one of the greatest financial and com- 
mercial centers in the world and should be re- 
garded by the banks of the great Southwest as 
the natural and legitimate reserve depository for 
their funds. A resolution was adopted request- 
ing Congress to extend to the Territory the 
banking laws governing Oklahoma, and that a 
Bank Commissioner be appointed to inspect and 
regulate private banks in the Territory. Another 
resolution in favor of immediate statehood was 
adopted. The officers elected are: J. L. Dabbs, 
Muscogee, President; Frank Craig, South Mc- 


Alester, and R. D. Martin, Checotah, Vice- 
Presidents; E. D. Nims, Roff, Secretary; F. 5. 
Genung, South McAlester, Treasurer. 


TEXAS. 


The nineteenth annual convention of the 
Texas Bankers’ Association was held on May 
12th and 13th at Wood Lake Casino, midway 
between Sherman and Denison. The annual 
address was made by J. E. McAshan, Cashier 
South Texas National Bank, Houston, President 
of the Association. Judge A. P. Woolridge of 
Austin discussed the independent treasury law 
and the Aldrich Bill. He said that the Aldrich 
Bill is not a general repeal of nor a_ substitute 
for the independent treasury law and that, with 
the amendments proposed by that bill, he should 
regard the thus improved independent treasury 
law as a most excellent, indeed a very nearly 
perfect law. Letters were read from J. B. For- 
gan of Chicago upon the money supply of the 
United States giving suggestions as to a practical 
plan to increase its elasticity; from Hon. Charles 
G. Dawes, Chicago, discussing elasticity in 
banking credits in the form of bank notes; and 
from Lyman J. Gage of New York, ex-Secretary 
of the Treasury, discussing the question “Is 
the Money Supply of the United States suffi- 
cient.” Judge O. E. Dunlap of Waxahachie 
discussed the law of Texas relating to public 
weighers and the function of warehouseman, as 
incident to the weigher. H. M. Cate, Presi- 
dent of the First National Bank of Mineola 
who was to have spoken on the subject of 
warehouse receipts, was unable to be present. 
His address, as prepared, pointed to the fact 
that the bankers of the state are absolutely 
without any statutory protection whatever in 
handling warehouse and cotton receipts. John 
P. Cooper of McGregor spoke on the subject 
of Bank Advertising. 

The new officers are; President, A. V. Lane, 
Dallas; First Vice-President W. H. Rivers, 
Elgin; Second Vice-President, L. White, Mc- 
Kinney; Secretary T. W. Butler, Clifton; Treas- 
urer, Samuel Webb, Albany; Assistant Sec- 
retary, W. M. Windom, Farmersville. 
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PHILADELPHIA CHAPTER. 


The second annual banquet of Philadelphia 
Chapter was given in Odd Fellows’ Temple on 
Tuesday evening, May 19th. The speakers of 
the evening were: Mr. E. J. Morris, Manayunk 
National Bank; Mr. G. A. Baldwin, Paying Tel- 
ler, Merchants National Bank; J. McNeil, Esq., 
Counsel, Corn Exchange National Bank; Dr. 
Albert S. Bolles, Professor of Law, Haverford 
College; Mr. T. W. Andrew, Assistant Cashier, 
Merchants National Bank; Mr. G. E. Bartol, 
Philadelphia Bourse; Mr. Thomas B. 
Paton, Editor, Banking Law Journal; Dr. Fred. 
A. Cleveland, Dean, Wharton School of Finance, 
University of Pennsylvania. 

A musical program followed. 

The newly-elected board of governors for 
1903-04 are the following: W. T. Berger, Mer- 


Pres. 


THE National Bank of North America, Chi- 
cago, opened for business at the corner of La 
Salle and Monroe Streets, on June 16, 1902, with 
a capital of $2,000,000 and surplus fund of 
$500,000. The remarkable growth of the in- 
stitution is shown in the following comparative 
statement as to its deposits: 


$3,244,367 51 
6,102,668 65 


Close of business, opening day. . 
Comptroller’s Call, July 16, 1 
month’s business. 
Comptroller’s Call, 
months’ business.. eee 
Comptroller’s Call, Nov. 25, 5 
months’ business........... 
Comptroller’s Call, Feb. 6, 8 
months’ business ........... 
Comptroller’s Call, April 9, 10 
month's business........... 


Sept. 15, 3 
eae 7,507,305 60 
9,096,597 73 
11,570,614 39 


11,425,412 98 

In the same time the bank, according to the 
official report of condition on April gth, has 
earned $108,994.85 undivided profits; this in ad- 
dition to charging to profit and loss account 
on January 2, 1903, $15,853 of furniture and 
fixture account and $925.73 of the premium 
account. 

The officers of the bank are: Isaac N. Perry, 
President: Bernard A. Eckhart, Vice-President; 
Charles O. Austin, Vice-President; Julius S. 
Pomeroy, Cashier; Francis V. Putnam, Assist- 
ant Cashier. 


chants National; D. B. Beitler, Tradesmens Na- 
tional; J. W. Mink, Union National; M. S. 
Broadt, Lansdowne Trust; H. S. Goodell, Secu- 
rity Tr. Camden; C. F. Turner, Central National; 
E. J. Morris, Manayunk National; S. M. Water- 
man, Franklin National; G. G. Thomas, Real 
Estate Trust; B. B. Draper, Camden National, 
A. H. Jones, Western National; Thos. Gamon, 
Jr., Corn Exchange National. 

Mr. W. T. Berger, Chairman of the Chapter, 
presided. Since Mr. Berger's recent re-election 
to the Board of Governors, he, together with 
Mr. John C. Frankland, formerly with the Mer- 
chants National Bank of Philadelphia, have 
formed a co-partnership to deal with commercial 
paper, bonds and commercial banking, with 
offices in the Drexel Building. 


IN THE comparative statement of the asso- 
ciated banks of the New York Clearing House 
that we publish each issue showing the per cent. 
of increase or decrease of net deposits from the 
year preceding, it will be seen that the Oriental 
Bank, which opened its down-town offices at 
175 Broadway on April 10 under the manage- 
ment of R, W. Jones, Jr., the new president, 
shows an increase of 162.6 per cent. The 
greater part of this increase has come to the 
Oriental in the six weeks of business down town 
under the new management from April 11 to 
May 16, 1903. 

May 17, 1902 the net deposits were $1,862,000, 
April 11, 1903 they were $2,019,000. May 16, 
1903 they were $4,890,000. This is very flat- 
tering to the new management. 





CHINESE Official returns show that the imports 
from the United States in 1902 amounted to 
30,138,713 Haikwan taels against 23,529,606 
taels in 1901; 22,288,745 taels in 1899; 12,440,- 
302 taels in 1897, and 5,093,182 taels in 1895. 
The total for 1902 is the largest in the history 
of commerce between China and the United 
States, and is six times as much as in 1895, 2% 
times as much as in 1897, about 35 per cent. 
more than in 1899, and nearly 30 per cent. 
larger than in 1go1. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to he 
New York Clearing House for the weeks ending May 17, 1902, and May 16, 1903, respectively; 
together with a computation of the proportionate increase or decrease of deposits for the year: 


























Banks. Loans. Loans. Deposits. | tDeposits. Per Cent. of 
1902 | 1903 1902 1903 Inc. Dec. 
Bank of N, Y., N. B. A....|$ 18,175,000 |$ 17.432,000'$ 17,708,000 |$ 15,722,000 | uae et. 
MOMMA CO... ons. snc es | 21.853,000 | 19.375,000 24,759.000 | 23,444,000 .... 3 
Merchants’ National....... 12,470,500 | 12,516,200) 14,282,400 14,268,900} .... 19 
Mechanics’ National....... 13,042,000 | 13,546,000 | 13,104,000 | 13,544,000) 3.3). 
Bank of America.......... 19,888,800 | 20,127,v00 | 22,005,300 | 21,851,600/ ....| .6 
Phenix National........... 5,095,000 | 4,548,000 | 5,069,000 | 4,189,000) .... |17.3 
2 Bee 113,265,000 | 125,139,700 125,786,000 | 110,989,600} .... 11.7 
Chemical National......... 24,761,300 | 24,287,100] 23.912,700 | 24,573,800, 2.7/.... 
Merchants’ Exch. Nat. .... 5,010,500 | 5.203.800 | 5,268,300 | 5,462,600} 3.6|.. 
See 8,596,600 | 7,910,800 6,722,500 | 5§,574,900| .:.. |I7 
Nat. Butch. & Drov....... 1,562,300 2,279,200 | 1,918,600 | 2,905,900) 51.4... 
Mechanics & Traders’..... 3,096,000 | 3,593,000 | 3,096,000 3,975,000! 7.5. 
eer errr 1,268,100 | 2,274,300 1,128,500 | 1,635,100} 44.8 . 
Leather Mfrs.’ Nat......... 4,441,500 4.596,400 | 4,310,200 | 4,446,500! 3.1}.... 
American Exch, Nat....... 32,785.000 27,086,000 28,005,000 | 20,787,000) .... |25.7 
Nat Bank of Commerce....| 69,410,700 | 73,937.70C | 62,761.300 | 60,935,500; .... 2.9 
Mercantile National........ 13.486,800 24,094,500 | 14,220,300 | 20,960,800| 47.4|.... 
EE eee 3,005,700 3 377,100 | 3,912,600 | 4,082,400, 4.3... 
Chatham National......... 6,110,400 5,854,400 6,258,000 | 5,787,300] ....| 7.5 
Ree eee 2,070,400 2,113,200 | 2,829,000 | 2,642,400] .. 6.5 
Nat. Bank of N. A......... 15,410,100 | 17,656,400 | 13,962,300 | 14,258,700/ 2.1 |.... 
Hanover National......... 46,890,500 | 46,842,400 54,983.200 | 54,328,800) ....| 1.1 
Irving National ........... 4,491,000 | 6,047,000 | 4,729,000 | 5,281,000} 11.6. 
National Citizens’......... 5.702.900 | 6,875,500 | 6,435,400 7,882,900 | 22.4)... 
hd igh ea aback Sacer 2,902,600 2,818.1¢C0 | 3,354,200 9.990.900) ....| 3.3 
Market & Fulton.......... 6,584,600 6,571,000 6,986,300 6,645,300| ....| 4.8 
Nat. Shoe & Leather....... 3,906,900 5.425,100 4.532,800 | 6,310,400] 39.2).... 
Corn Exchange............ 20,923,000 | 25,753,000 25,284,000 | 30,775,000/ 21.7). 
ent nhnadnessstekn 1,949,000 | 5,006,100 | 1,862,000 4,890,000 |162.6.... 
Imp. & Traders’ Nat.......| 23,598,000 | 23,294,000 21,238,000 | 20.440,000/ ....| 3.7 
re 51,816,000 58,767,000 63,841,000 | 67,444,000} 5.6).... 
East River National....... | 1,257,000 | 1,136,800 1,417,200 1,339,100] ....| 5-5 
Fourth National........... 20,058,500 17,919,400 21,629,500 | 19,454,200 10. 
Central National..........| 10,425,000 | 9,543,000 12,878,000 | 11,339,000 11! 
Second National........... | 9,584,000 9,404,000 10,369,000 90,992,000) ....|.3 
Piet National ..........5. | 74,527,100 | 80,611,400 | 71,179,500 | 66,840,200; ....| 6. 
ee 5.306.800 | 6,213,500 | 5,349,700 | 6,209,600; 16. .... 
0, a err ae re ree |  2,861,00c 2,770,000 3,237,000 | 3,212,000} .... S 
Mm. 4:40. Metienel......... | 3,855,300 4,215,500 5:247,000 | 4,897,400] ....| 6.6 
German-American......... 3,475,400 |  3,525.700 3,383,000 | 3,403,300 Pee 
Chase National............ 38,501,700 | 38,465,400 | 45,951,700 | 45,139,900 
Fifth Avenue............. 9,592,300 | 9,318,000 | 10,732,600 | 10,264,800/ .... | 4.3 
German Exchange......... 2,448,200 2,928,600 3,170,400 3,630,100| 14.4}.--- 
SD inca dS e6neeens 2,870,400 | 3.343,300| 4,684,600 4,928,700} 5.2|.... 
Lincoln National.......... 13,928,700 | 10,547,000 | 16,034,000 10,716,800) .... |33-1 
Garfield National..........| 3,034,800 7,715,300 | 8,302,900 7,869,500] ....| 5.2 
Fifth National............. 2,26y.600 | 2,514,600 2,387,300 2,628,500| 10.1}... 
Bank of Metropolis........ 7,928,600 | 8,432,800] 9,087,700 9.799,300| 7.8 
West Side Bank........... 2,781,000 | 3,266,000 3,070,000 3.551,000| 15.6).... 
Seaboard National......... 12,718,000 | 12,084,000 | 15,063,000 14,019,000] ....| 6.9 
First National, Brooklyn... 4,481,000 | 4,315,000 | 4,321,000 4,334,000} .3 |..-- 
Liberty National........... 7,116,700 | 10,854.700 | 6,796,400 9,540,200 | 40.3|...- 
N. Y. Produce Exchange... 4 208,300 | 4,374,700 | 4,179,500 4,279,300| 2.3]|.--- 
New Amsterdam Nat.:.... 7,918,800 6,645,800 | 9,045,200 7,274,700| .... |19.5 
Astor National............ 4,349,000 4,862,000 | 4,236,000 5,040,000 | 18.9)... 
Western National......... 38,732,000 | 58,985,700! 45,096,500 | 61.449,300| 36.2).... 
WE csasverecae $862,798, 500 |$928,939,.2c0| $92,713,600 |$920,835.500|..... 
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t United States Deposits included, $37,2 2,400. 
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